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The legal institutions concerning the Indians are often 
thought of as a complex body of peculiar, mostly techni- 
cal, rules, forming a system strange to the general law 
and transitory in character. On June 18, 1934, Congress 
passed an act by which attention is again attracted to 
the field of Indian law, especially since that act points to 
a further development of the Indian law as a permanent 
part of American law. The adoption of the new act of- 
fers an opportunity to review the principles of the legal 
status of the American Indian, and to re-examine the 
nature of the United States’ special authority over the 
tribal Indians. 


THE ORIGINAL STATE OF INDIAN LAW 


After America was discovered her conquerors were 
faced by a population of a uniform race, unknown up to 
that time. They did not form an organized community, 
but were divided into uncivilized, independent “tribes” 
or “nations.” These tribes resisted the conquerors; wars 
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arose, and treaties were made. The mutual legal relations 
between the parties, therefore, partook of the nature of 
international law. These characteristics, viz, the division 
of the Indians into tribes and their international relations 
to their conquerors, continued far beyond the middle of 
the nineteenth century, and still exert their effect on the 
nature of the present law. 

Naturally, the most important object in the Indian law 
is land. Before the conquest of America land was held 
in a kind of communistic ownership by the individual 
tribes. As the whites took possession of the American 
continent this land was incorporated into the territories 
of the newly formed political units, the colonies of the 
European nations. When the United States became the 
legal successor of Great Britain she also assumed the 
sovereignty over those parts of the country which were 
inhabited by Indians; thereto was added the sovereignty 
over those Indian territories which, in the course of time, 
were acquired by the United States in her western ex- 
pansion. 

The Federal Constitution contains only two references 
to the Indians, each of comparatively small importance. 

The Commerce Clause’ provides: 


“The Congress shall have power to regulate commerce with 
foreign nations, and among the several states, and with the In- 
dian tribes.” 

This clause has been invoked, as far as the Indians are 
concerned, almost exclusively, as authorization for Con- 
gress to restrict the liquor trade between white persons 
and members of the tribes, whether within or without 
Indian country. 

The second reference was that under Article I, section 
2, clause 3. It declared the basis on which representation 
in the House and direct taxation should be apportioned, 
and it was provided that it should be according to num- 


1 Article I, § 8, clause 3. 
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bers, “excluding Indians not taxed.” This provision was 
superseded, as to the mode of apportionment of repre- 
sentatives among the several states, by the Fourteenth 
Amendment, section 2; but the Indians were not affected 
by that change. 

“Neither of these [provisions] shed much light on the power 
of Congress over the Indians in their existence as tribes, dis- 
tinct from the ordinary citizens of a state or territory.” ? 

It has occasionally been attempted, by extensive inter- 
pretation, to regard these constitutional provisions as a 
conclusive source for the entire Indian law. The legal 
status of the Indian, however, must be considered not as 
originating in the Constitution, but as having its roots in 
international law. This will become plain from the fol- 
lowing study of Supreme Court decisions. 


In the case of Johnson v. McIntosh,’ Chief Justice 
Marshall stated, after a full examination of the historical 
facts in the light of international law, that the tribal title 
of the Indians was the “right of occupancy.” 


According to the Constitution* the United States Su- 
preme Court has jurisdiction of suits by one state against 
another. This right was invoked by the Cherokee tribe 
when it sued the State of Georgia.’ In its dismissing de- 
cision the court declared that a tribe is 


“a distinct political society, separated from others, capable of 
managing its own affairs, and of governing itself.” ° 


But: 


“Though the Indians are acknowledged to have an unques- 
tionable, and, heretofore, unquestioned right to the land they 
occupy, until that right shall be extinguished by a voluntary 
cession to our government; yet it may well be doubted whether 
those tribes which reside within the acknowledged boundaries 
of the United States can, with strict accuracy, be denominated 
foreign nations. They may, more correctly, perhaps be denomi- 


cies States v. Kagama, 118 U. S. 375, 378, 6 Sup. Ct. 1109, 30 L. ed. 228 


x 
38 Wheat. 543, 583, 5 L. ed. 681 (U. S. 1823). 
* Article III, § 2, clause 1. 
5 Cherokee Nation v. Georgia, 5 Pet. 1, 8 L. ed. 25 (U. S. 1831). 
8 Ibidem p. 16. 
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nated domestic dependent nations. They occupy territory to 
which we assert a title independent of their will, which must 
take effect in point of possession when their right of possession 
ceases. Meanwhile, they are in a state of pupilage. Their rela- 
tion to the United States resembles that of a ward to his guardian. 


“They look to our government for protection; rely upon its 
kindness and its power; appeal to it for relief to their wants; 
and address the President as their great father.” ? 

In the opinion in Worcester v. Georgia® the same court 
said: 

“The Cherokee nation, then, is a distinct community, occuping 
its own territory, with boundaries accurately described, in which 
the laws of Georgia can have no force The whole inter- 
course between the United States and this nation is, by our con- 


stitution and laws, vested in the government of the United 
States.” 


The character of the Indian right to occupancy was 
defined more precisely in Mitchell v. United States.’ Aft- 
er having stated that the hunting grounds of the Indians 
are in their actual possession, the court continued: 

“Their rights to its exclusive enjoyment in their own way 
and for their own purposes were respected until they 
abandoned them, made a cession to the government or an au- 
thorized sale to individuals It is enough to consider it as 
a settled principle that their right of occupancy is considered as 
sacred as the fee-simple of the whites.” ?° 

By this group of cases, decided within a short period 
of time, the legal status of the Indians was fundamentally, 
though not elaborately, determined. The principles found 
have been developed out of the theories of international 
law. The Indians were declared to be dependent on the 
will of the government of the United States. In that de- 
termination the Supreme Court at once followed the 
historical development and legal necessity. 

It was, furthermore, concluded that the Indian, though 
being a national of the United States, was not her citizen, 
notwithstanding the common law doctrine of ius soll. 


7 Ibidem p. 17. 

8 Worcester v. Georgia, 6 Pet. 515, 561, 8 L. ed. 483 (U. S. 1832). 
°9 Pet. 711, 746, 9 L. ed. 283 (U. S. 1835). 

1° Tt follows that the right of occupancy includes usus fructus, 
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A well known formulation was given to this theory by 
the Hon. Caleb Cushing when Attorney General of the 
United States.** His opinion, at the same time, deals with 
the question of naturalization: 


“Tet Gitt...++. that Indians are born in this country does 
not make them citizens of the United States. The simple truth 
is plain, that the Indians are the subjects of the United States 
and therefore are not, in mere right of home-birth, citizens of 
the United States. The two conditions are incompatible. The 
moment it comes to be seen that the Indians are domestic sub- 
jects of this Government, that moment it is clear to the per- 
ception that they are not the sovereign constituent ingredients 
of the Government. 

“This distinction between citizens proper, that is, the con- 
stituent members of the political sovereignty, and subjects of 
that sovereignty, who are not therefore citizens, is recognized 
in the best authorities of public law (see Puffendorf, De Jure 
Nature, lib. VII, cap. II s.)...... They cannot become citizens 
by naturalization under existing general acts of Congress. Those 
acts apply only to foreigners, subject to another allegiance. The 
Indians are not foreigners, and they are in our allegiance, with- 
out being citizens of the United States. Moreover, those acts 
only apply to ‘white’ men...... 

“Indians, of course, can be made citizens of the United States 
only by some competent act of the General Government, either 
a treaty or an act of Congress.” 


Since the special dependency of the Indians is accom- 
panied by a special independence in the regulation of 
their own affairs the citizenship provision in the Four- 
teenth Amendment had no effect on them. This was af- 
firmed in the case of Elk v. Wilkins:” 


“The persons declared to be citizens are ‘all persons born or 
naturalized in the United States, and subject to the jurisdiction 
thereof.’ The evident meaning of these last words is, not merely 
subject in some respect or degree to the jurisdiction of the 
United States, but completely subject to their political jurisdic- 
tion, and owing them direct and immediate allegiance...... 

“Indians born within the territorial limits of the United States, 
members of and owing immediate allegiance to, one of the In- 
dian tribes (an alien though dependent power), although in a 
geographical sense born in the United States, are no more ‘born 
in the United States and subject to the jurisdiction thereof,’ 
within the meaning of the first section of the Fourteenth Amend- 
ment, than the children of subjects of any foreign government 


117 Op. Atty. Gen. 746, 749-750 (1856). 
12112 U. S. 94, 101-102, 28 L. ed. 643 (1884), 
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born within the domain of that government or the children born 
within the United States, of ambassadors or other public min- 
isters of foreign nations.” ** 

On the other hand, an Indian who permanently gave 
up his tribal allegiance, in order to conduct a civilized 
life among the rest of the people, acquired the status of a 
citizen, as was generally provided for by the Act of Con- 
gress of February 8, 1887." 


LEGISLATIVE DEVELOPMENT TENDING TOWARD THE FULL 
EMANCIPATION OF THE INDIANS 


In the course of the extension of white civilization 
the characteristics of international law were reduced in 
importance. Rules of international law formed an ob- 
stacle to that extension; on the other hand, the Indians 
could not maintain themselves against their superiors, 
either in war or peace. The tribes lost their best lands, 
and the number of their population was considerably 
reduced through warfare and degeneration.”* As the in- 
tercourse between the two races lost its international char- 
acter the Indians had to be brought into some legal 
relation to the society of the majority race. This was the 
function of an extensive legislation, the unspoken legal 
doctrine of which was that of a “political guardianship” 
over the Indians, as first established by the Supreme 
Court in Cherokee Nation v. Georgia.” In consequence 
the Indian has been considered a political ward of the 
United States who was to be gradually prepared for his 
future status as a full fledged American citizen. In 
United States v. Rickert," the Supreme Court spoke of 


18 This is the only decision of the Supreme Court with regard to the meaning 
of the phrase “subject to the jurisdiction thereof” in the Fourteenth Amendment. 

14 Cf. infra note 20. 

15 At the discovery of America the number of Indians within the present lim- 
its of the United States was between 846,000 and 918,000, estimates of F. W. 
Honce, Hanppook of AMERICAN INDIANS (1912), and James Mooney, THE 
ABORIGINAL PoPpULATION (1928). 

In 1930 the number was estimated to be 332,000, including, however, a con- 
ca aed . La blood Indians. Census of the United States (1930). 

su 


e 5. 
17 188 U. S. 432, “437, 23 Sup. Ct. 478, 47 L. ed. 532 (1903). 








PRINCIPLES OF THE INDIAN LAW 285 


“the national policy by which the Indians are to be maintained 
as well as prepared for assuming the habits of civilized life, 
and ultimately the privileges of citizenship.” 
The first legislative act aiming in that direction was 
the Law of March 3, 1871** which provided: 


“No Indian nation or tribe, within the territory of the United 
States, shall be acknowledged or recognized as an independent 
nation, tribe, or power, with whom the United States may con- 
tract by treaty.” 

As mentioned before, the international relation be- 
tween the races was superseded by actual development; 
nevertheless the President, with the consent and advice 
of the Senate’*® had continued to conclude treaties with 
the Indian tribes. It was the proper purpose of the Law 
of 1871 to formally divest the administration of the In- 
dians of such obsolete characteristics, and to place it into 
the hands of Congress, as entirely a matter of legislation. 
Yet, a long time after the passage of the law, the Govern- 
ment of the United States, through Congress, made nu- 
merous agreements with the Indian tribes, in form and 
contents scarcely different from the former treaties. 

As the essential means in preparing the Indians for 
their future citizenship it was held necessary to abolish 
the communistic land possession of the tribes, which meas- 
ure was supposed to be followed by a gradual, automatic 
dissolution of the tribes themselves. This was the view 
taken by Congress when it enacted the famous General 
Allotment Act of February 8, 1887,” the main provisions 
of which, because of their great importance, must be 
reviewed more in detail: 

Section | provides: 


“In all cases where any tribe or band of Indians has been, 
or shall hereafter be, located upon any reservation created for 
their use either by treaty stipulation or by virtue of an act of 
Congress or executive order setting apart the same for their 
ee the President of the United States be, and hereby is 


1816 Star. L. 566 (1871), 25 U. S. C. § 71 (1926). 

19 See ConstTITUTION oF THE Unirep Srares, Article II, § 2. 

2024 Start. L. 388 (1887); This Act was frequently amended; for the most 
substantial amendment cf. infra note 22. 
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authorized to allot the lands in said reservation in sever- 
alty to any Indians located thereon in quantities as follows: to 
each head of a family to each single person.” 


Section 4 provided for the selection of public lands by 
Indians not on reservations. 
Section 5 provides: 


The United States does and will hold the land thus 
allotted, for the period of twenty-five years, in trust for the 
sole use and benefit of the Indians to whom such allotment shall 
have been made Provided: That the President of the 
United States may in any case in his discretion extend the period. 
And if any conveyance shall be made of the lands 
contract made touching the same, before the expiration of the 
time mentioned, such conveyance or contract shall be absolutely 
null and void ” 


It was further provided herein that a “trust patent” 
should be issued to the allottee. 


Section 6 provides: 


“Upon completion of said allotments and the patenting of the 
land to said allottees, each and every member of the respective 
bands or tribes of Indians to whom allotments shall have been 
made shall have the benefit of and be subject to the laws, both 
civil and criminal, of the State or Territory in which they may 
reside; and no Territory shall pass or enforce any law denying 
any such Indian within its jurisdiction the equal protection of 
the law. And every Indian to whom allotment shall have 
been made and every Indian who has voluntarily 
taken up his residence separate and apart from any tribe 
of Indians, therein, and has adopted the habits of civilized life, 
is hereby declared to be a citizen of the United States, and is 


An amendment to section 6 of the General Allotment 
Act of May 8, 1906,” postponed the subjection to state 
law until the expiration of the federal trust period and 
the grant of the title in fee. 

Section 8 of the General Allotment Act expressly ex- 


21 President Theodore Roosevelt, in his message to Congress of December 3, 
1901, declared: 

“The General Allotment Act of 1887 is a mighty pulverising engine to break 
up the tribal mass. Under its provisions some 60,000 Indians have already be- 
come citizens of the United States.” 


22 34 Srar. L. 182 (1906), 25 U. S. C. § 349 (1926). 
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empted the Indians of the “Five Civilized Tribes” * from 
the benefits of that act. Three years after it went into 
effect, a law of May 2, 1890,” created the “Indian Terri- 
tory” for this group of Indians living together in one part 
of the country. As territory of the United States it was 
administered by the Federal Government. This Govern- 
ment, however, did not take measures to abolish the In- 
dian administration of justice. Disorder emerged, and 
the Indian Territory became a notorious refuge for the 
American criminals. Even then the Government deemed 
it necessary to prepare further legislation by a number of 
quasi-treaties with the chieftains of the several tribes. 
Finally, on June 28, 1898, an act * was passed providing 
for the gradual allotment of the lands; at the same time 
the tribal system of law was abolished. On May 3, 1901 
a Federal Act * declared all Indians in the Indian Terri- 
tory citizens of the United States, and the Act of June 
16, 1906 * provided for the union of that Territory with 
the Territory of Oklahoma to form the new State of Ok- 
lahoma. The Federal Law of May 27, 1908 * provided 
for the gradual emancipation of the Oklahoma Indians 
from federal guardianship. 


An Act of August 9, 1888,” provided that an Indian 
woman should become an American citizen upon mar- 
riage to such a citizen. 


Another Act of Congress of November 6, 1919,* pro- 
vided that every Indian war veteran might, if he desired, 
be granted full citizenship by a court of competent juris- 
diction. 


23 Following a proposal of Thomas Jefferson the Five Civilized Tribes had 
been induced, during the first decades of the last century, to remove from cer- 
tain Atlantic States to the Southern Middlewest. 

2426 Stat. L. 90, § 26 et seq. (1890). 

25 30 Srat. L. 495 (1898). 

26 31 Strat. L. 1447 (1902). 

2734 Srat. L. 267 (1906). Enabling Act. Oklahoma was admitted as a 
State on November 16, 1907 by Presidential Proclamation. 

28 35 Strat. L. 312 (1908). 

2925 Strat. L. 392 (1888), 25 U. S. C. § 182 (1926). 

3941 Srar. L. 350 (1919), 25 U. S. C. § 3 (1926). 
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Finally, on June 2, 1924, Congress enacted the follow- 
ing law: * 
“All noncitizen Indians born within the territorial limits of the 


United States be, and they are hereby, declared to be citizens 
of the United States.” *? 


The law included, as did previous enactments of Con- 
gress, the following proviso clause: 

“The granting of such citizenship shall not in any manner 
impair or otherwise affect the right of any Indian to tribal or 
other property.” , 

Herewith the Federal Government plainly declared 
that its trusteeship was to continue notwithstanding the 
fact that the Indians were granted the status of citizens.* 

As citizens of the United States the Indians become 
citizens of any state in the territorial limits of which they 
. reside.** 

The essential consequences of the grant of citizenship 
are those within the field of public law. As citizens, the 
Indians are made eligible to public office and given the 
right to vote, under the general provisions set up there- 
for. Since the constitutional guarantees as to life, liberty 
and property are extended to all persons, and exist with- 
out regard to the status of citizenship, the grant of citi- 
zenship could not further improve the protection of the 
Indians in this respect. 


THE FEDERAL GUARDIANSHIP OVER THE INDIANS 
1. Sources of the Guardianship 


As explained above, the guardianship over the Indian 
tribes had its origin in international law. It was intro- 
duced to the American legal system as an unique element, 


81 43 Strat. L. 253, 8 U. S. C. § 3 (1926). 

82 According to official statements of the Secretary of the Interior the Act 
gave the right of citizenship to approximately 125,000 Indians. Thus about two- 
thirds of the Indian population had become citizens by the effect of previous 
legislation. 

38 This description is intended to relate only the principal parts of this most 
extensive legislation. Not considering the Oklahoma Indians, there are inter- 
esting peculiarities also in the Indian law in certain Atlantic States. 

84 An elaborate discussion of this point is given in Porter v. Hall, 34 Ariz. 
308, 271 Pac. 411 (1928). 
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unknown to common law. On the other hand, it cannot 
be derived from the Constitution. Paradoxically, the 
concept of guardianship formerly existed along with the 
concept of an international relation. Eventually, how- 
ever, the former element attained universal application 
at the expense of the latter. 

In the course of the development of their legal status, 
nothing has brought the Indian tribes outside the exclu- 
sive reach of federal sovereignty. Within the Government 
of the United States the exercise of the powers of sov- 
ereignty over the tribes belongs only to the legislative 
department which, of course, may delegate their execu- 
tion. 

The leading decision regarding the sources of the 
guardianship over the Indians was handed down by the 
Supreme Court in United States v. Kagama:* 


“They were, and always have been regarded as having a semi- 
independent position when they preserved their tribal relations ; 
not as States, not as nations, not as possessed of the full attri- 
butes of sovereignty, but as a separate people, with the power of 
regulating their internal and social relations, and thus far not 
brought under the laws of the Union or of the State in whose 
limits they resided.” ** 

“These Indian tribes are the wards of the nation. They are 
communities dependent on the United States. Dependent largely 
on their daily food. Dependent on their political rights. They 
owe no allegiance to the States, and receive from them no pro- 
tection. Because of the local ill feeling, the people of the States 
where they are found are often their deadliest enemies. From 
their very weakness and helplessness, so largely due to the course 
of dealing of the Federal Government with them and the treaties 
in which it has been promised, there arises the duty of protec- 
tion, and with it the power. This has always been recognized 
by the Executive and by Congress, and by this court, whenever 
the question has arisen...... 

“The power of the General Government over those remnants 
of a race once powerful, now weak and diminished in numbers, 
is necessary to their protection as well as to the safety of those 
among whom they dwell. It must exist in that Government, 
because it never has existed anywhere else, because the theatre 
of its exercise is within the geographical limits of the United 


85118 U. S. 375, 6 Sup. Ct. 1109, 30 L. ed. 228 (1886). 
86 Tbidem p. 381. 
387 Ibidem p. 383-384. 
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States, because it has never been denied, and because it alone can 
enforce its laws on all the tribes.” ** 


2. Character and Extent of the Guardianship 


“Plenary authority over the tribal relations of the In- 
dians has been exercised by Congress from the beginning” 
—so declared the Supreme Court in the case of Lone 
Wolf v. Hitchcock. Once more it was stated that the 
federal power excluded any authority over the tribal 
Indians that might originate in the particular right of 
the states. The rule established by congressional policy 
providing for a special regulation of the tribal affairs by 
Congress itself receives preference to the general legisla- 
tion, as correlative to its “plenary power.” General legis- 
lation, therefore, does not apply to tribal Indians, except 
there be clear evidence of the will of Congress to the con- 
trary. 

In its Lone Wolf decision the court continued: “The 
power has always been deemed a political one, not sub- 
ject to be controlled by the judicial department of the 
government.” “* 

Similarly it was declared in the case of the Cherokee 
Nation v. Hitchcock: 

“We are not concerned, in this case, with the question whether 
the Act of June 28, 1898 is or is not wise, and calculated 
to operate beneficially to the interests of the Cherokees. The 
power existed in Congress to administer upon and guard the 
tribal property, and the power being political and administrative 
in its nature, the manner of its exercise is a question within 


the province of the legislative branch to determine and is not 
one for the courts.” 


Denying its right to examine such actions of Congress, 
the Supreme Court once more implied the existence of 
“plenary authority” in that body. This extreme principle, 
however, could not much longer be regarded as sustain- 
able by constitutional theory. There would correspond to 


38 Ibidem p. 384-385. 

bs pe g 553, 565, 23 Sup. Ct. 216, 47 L. ed. 299 (1903). 
em. 

41187 U. S. 294, 308, 23 Sup. Ct. 115, 47 L. ed. 183 (1902). 
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such power, on the side of the Indian citizens, a state of 

“plenary dependency”; neither status can exist under the 
American constitutional system. 

In the case of Perrin v. United States this change of 

the former standpoint appears from the following words: 

“As the power [of Congress in dealing with the Indian wards 

and adopting measures for their protection] is incident only to 

the presence of the Indians and their status as wards of the 

Government, it must be conceded that it does not go beyond 

what is reasonably essential to their protection, and that, to be 


effective, its exercise must not be purely arbitrary, but must 
be founded upon some reasonable basis.” 


But: 

“On the other hand, it must also be conceded that, in deter- 
mining what is reasonably essential to the protection of the In- 
dians, Congress is invested with a wide discretion, and its action, 
unless purely arbitrary, must be accepted and given full effect 
by the courts.” 

The limitation of the federal guardianship, as indi- 
cated in this case, has not been of practical importance 
up to the present time; for Congress doubtless never 
transgressed the bounds of so wide a range. No decision 
of higher courts has been found declaring an Indian act 
void for exceeding what was called “reasonably essential 
to the protection of the Indians.” Yet, that change of 
theory is of greatest interest: the more the power of 
“guardianship” will be confined, the more it will be de- 
fined, until at last it will be worked out in its proper char- 
acter. 

As a power that owes its existence to the need of special 
protection and welfare, it cannot be limited to the tribal 
Indians but must include all Indians who, following the 
development of Indian law, are in need of such special 
protection. This is true for the same reasons that were 
applied, in the Kagama case,” for the tribal Indians. In 
fact, it has been held that the federal guardianship is 
independent of the state of actual tribal allegiance. Con- 


42 232 U. S. 478, 486, 34 Sup. Ct. 387, 58 L. ed. 691 (1914). 
43 Cf. supra note 34. 


2 
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cerning a few scattered Indian farmers, long since sep- 
arated from their tribes, but not living among whites, 
the Supreme Court declared that the duty of protection 
and the power thereto extended to these individual In- 
dians.“* The occurence of such condition is, of course, 
very rare and, therefore, practically negligible. 

For the execution of the Indian legislation Congress 
created a special administrative branch, the “Bureau of 
Indian Affairs.” *° This office was given, in. the course of 
time, authorities of such a wide range as are seldom en- 
trusted to subordinate administrative bodies in modern 
politico-legal systems. 

The principle “the state cannot be sued in its own 
courts, except with its express consent” may unduly pro- 
tect the United States from being forced to give account 
of administrative acts which, though under the guise of 
an execution of legislation, represent plain violations of 
the well understood duties of guardianship. That con- 
sent, however, has frequently been given, especially dur- 
ing the last years, and a considerable number of cases 
have reached the Court of Claims which has jurisdiction 
in such matters. 


Article VI, section 2 of the Constitution of the United 
States makes it plain that federal laws, being contradic- 
tory to provisions of former treaties, are not deemed to 
be invalid on that account. Moreover: 


“The tribes have been regarded as dependent nations, and 
treaties with them have been looked upon not as contracts, but 
as public laws which could be abrogated at the will of the United 
States.” * 


It is the lack of any superior authority over both 
parties that, from the beginning, made impossible a true 


as v. United States, 261 U. S. 216, 43 Sup. Ct. 263, 67 L. ed. 620 

45 The Bureau of Indian Affairs was founded in 1832 as a subdivision of the 
Department of War; since 1868 it has belonged to the Department of the In- 
terior. 


46 Choate v. Trapp, 224 U. S. 665, 671, 32 Sup. Ct. 565, 56 L. ed. 941 (1912). 
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international relation between a civilized nation and in- 
ferior, aboriginal tribes.“ 


Whenever the question of the construction of such 
“treaties” or of such congressional acts, bearing any char- 
acteristic of an agreement with the Indians, came before 
the Supreme Court, it was decided that the construction 
had to be in favor of the Indians. This principle found 
expression in Chocktaw Nation v. United States: * 

“The parties are not on an equal footing, and that inequality is 
to be made good by the superior justice which looks only to the 
substance of the right, without regard to technical rules framed 
under a system of municipal jurisprudence, formulating the 


rights and obligations of private persons, equally subject to the 
same laws.” 


3. Citizenship in Relation to the Indian Wardship 


The rights of citizenship do not include immunity to 
the exercise of limitations drawn from the justified powers 
of the Federal Government. So it was decided in the 
case Tiger v. Western Investment Co.,” using the follow- 
ing language: 


“The privileges and immunities of Federal citizenship have 
never been held to prevent governmental authority from plead- 
ing such restraints upon the conduct or property of citizens as 
is necessary for the general good. Incompetent persons, though 
citizens, may not have the full right to control their persons and 
property. The privileges and immunities of citizenship were 
said, in the Slaughterhouse Cases (16 Wall. 36), to comprehend: 
‘Protection by the Government with the right to acquire and 
possess property of every kind, and to pursue and obtain happi- 
ness and safety, subject, nevertheless, to such restraints as the 
Government may prescribe for the general good of the whole.’ ” 


The question then became acute, whether the guardian- 
ship over the Indians would belong to those limitations 
to which citizens may be exposed. As late as 1905 the 
Supreme Court decided that question in the negative. It 


47 The word “treaty,” therefore, is not at all accurate when used in the Gov- 
ernment’s relations to the Indians. 


48119 U. S. 1, 28, 7 Sup. Ct. 75, 30 L. ed. 306 (1886). 
49 221 U. S. 286, 315-316, 31 Sup. Ct. 578, 55 L. ed. 738 (1911). 
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found wardship and citizenship incompatible one with 
the other when it said: © 


“The regulation of the sale of intoxicating liquors is one of 
the most common and significant exercises of the police power. 
And so far as it is an exercise of the police power it is within 
the domain of state jurisdiction.” * 

“There is in these police matters no such thing as a divided 
sovereignty. Jurisdiction is vested entirely in either the state 
or the nation, and not divided between the two.” *? 

It is said that Congress continues to retain that 
power [to regulate the sale of liquors] But the logic of 
this argument implies that Congress, although it may 
have granted all the rights and privileges of national, and there- 
fore state, citizenship, the benefits and burdens of the laws of 
the state, may at any time repudiate this action and reassume 
its guardianship, and prevent the Indians from enjoying the 
benefit of the laws of the state We think the reach to 
which this argument goes demonstrates that it is unsound.” °° 

“We are of the opinion that, when the United States grants 
the privileges of citizenship to an Indian, gives to him the bene- 
fit of, and requires him to be subject to, the laws, both civil and 
criminal, of the state, it places him outside the reach of police 
regulations on the part of Congress; that the emancipation from 
Federal control, thus created, cannot be set aside at the instance 
of the government without the consent of the individual Indian 
and the state.” ** 


This decision, however, did not consider the fact that 
the power of Congress had lost its former “plenary” and 
“political” character, and had become a power existing 
only for the necessary protection and welfare of the In- 
dian wards. Consequently, in the case of Tiger v. Western 
Investment Co.,” the contrary and now valid standpoint 
was expressed : 


“Conceding that Marchie Tiger, by the act conferring citizen- 
ship, obtained a status which gave him certain civil and political 
rights, inhering the privileges and immunities of such citizenship, 

he was still a ward of the nation so far as the alienation 
of these lands was concerned 

“Congress has had at all times, and now has, the right to pass 
legislation in the interest of the Indians as a dependent people; 


50In matter of Heff, 197 U. S. 488, 25 Sup. Ct. 506, 49 L. ed. 848 (1905). 
51 [bidem p. 505. 

52 Ibidem p. 506. 

53 Ibidem p. 508. 

54 Ibidem p. 509. 

55 Cf. supra note 48. 
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conan there is nothing in citizenship incompatible with this guard- 
ianship over the Indian’s lands inherited from allottees as shown 
in this case.” ** 


The decision of In matter of Heff has found its express 
reversal in the case of United States v. Nice™ which also 
dealt with liquor regulations. The Court said: 

“After re-examining the question in the light of...... many 
later enactments clearly reflecting what was intended by Con- 


gress, we are constrained to hold that the decision in that case 
is not well grounded, and it is accordingly overruled.” 


The subjection of the Indian to the law of the states, 
with all rights and burdens incident thereto, extends only 
so far as the federal authority is not involved. 

After the acknowledgement of the federal power as 
circumscribed above it appears as self-evident that the 
period of the federal guardianship may be extended even 
beyond a time previously fixed for its termination. So it 
was reaffirmed in the case of United States v. Jackson: ™ 

“The first question certified to us...... is whether, after an 
Indian has acquired a trust patent,...... power remained in the 
Congress to extend, or to provide that the Executive, in his 
discretion, might extend, before its expiration and before there 
had come to be issued to the Indian a patent in fee, the period 
of the trust with its resulting restrictions on alienation. We do 
not think that our decisions leave any doubt not only that it is 


within the power but that it is the duty of Congress, where it 
finds conditions which warrant it, so to do.” *® 


4. Termination of the Guardianship 


It is in the power of Congress, furthermore, to deter- 
mine when the federal guardianship shall be finished. In 
the case of Tiger v. Western Investment Co.,” after full 
examination of the authorities, the Court said: 


“Taking these decisions together, it may be taken as the set- 
tled doctrine of this court that Congress, in pursuance of the 


58 A fortiori the federal guardianship must be considered as justified when it 
was exercised over Indians who had not yet become citizens. 

57 241 U. S. 591, 601, 36 Sup. Ct. 696, 60 L. ed. 1192 (1916). 

58 280 U. S. 183, 189-190, 50 Sup. Ct. 143, 74 L. ed. 131 (1930). 

59 Cf. the proviso-clause in the Act of June 2, 1924 (supra note 31) used in 
many of the acts of Congress. 

6° Cf. supra note 48. 
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long-established policy of the government, has a right to de- 
termine for itself when the guardianship which has been main- 
tained over the Indian shall cease. It is for that body, and not 
for the courts, to determine when the true interests of the Indian 
require his release from such condition of tutelage.” 


THE ACT OF JUNE 18, 1934 
1. The Act Itself 


The portion of those Indians who are not inclined to 
give up their tribal allegiance remains considerable and 
renders the execution of the original policy of incorporat- 
ing all Indians into the general legal system impossible.” 

Grave and long disregarded inconveniences in the re- 
lations between the Federal Government and the Indian 
tribes made decisive action necessary. Thus the Wheeler- 
Howard Bill“ came into existence, preceeded by proper 
negotiations between the present administration of the 
Indian Bureau and the Committees of Indian Affairs of 
the Senate as well as the House of Representatives. 

Some statements of the Commissioner of Indian Af- 
fairs, which he made when he explained and recom- 
mended the Bill, merit mention: 


“To each Indian living and enrolled at a specific date, a sep- 
arate parcel of land has been attached. The residual lands 
have been mandatorally bought from the tribes by the Govern- 
ment and thereafter have been disposed of to whites Upon 
the allottee’s death, it has been necessary to partition the land 
equally among heirs, or to sell it.” ** 

“The bill will not predetermine these futures [of the Indian 
tribes] It begins a process of localizing Indian adminis- 
tration and assimilating it into local government series.” ** 

“In some cases it is contemplated that the community will be 
ready to take over very quickly the chief functions and services 
now entrusted to the Indian Office, and to manage its own gov- 
ernmental affairs much as any village or county does. In other 


61 The annual report of the Bureau of Indian Affairs of 1924 stated that there 
were still 150,000 full-blood Indians exercising common land occupancy. There- 
to must be added a considerable number of allottees who have not given up 
their tribal allegiance; the number of mixed-blood Indians also form an im- 
portant factor in tribal communities. 

62 73d Congress, 2d Session, S. 2755, H. R. 7902. 

83 Hearing before the Committee on Indian Affairs, U. S. Senate, 73d Con- 
gress, 2d Session, on S. 2755, p. 17. 

64 [bidem p. 21. 
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cases it is expected that the Indians will neither have the desire 
nor the capacity to exercise substantial governmental powers 
for some time.” ® 

“The machinery of granting charters should be used to clarify 
and define the relations of an Indian tribe to its members, the 
status of existing tribal councils, and other similar matters 
which are at present the subject of great confusion both to the 
Indians and to the Indian Office.” ** 

“In brief, this bill is designed not to prevent the absorption 
of Indians in white communities, but rather to provide for those 
Indians unwilling or unable to compete in the white world some 
measure of self-government in their own affairs.” 


The Act differs from the original Wheeler-Howard 
Bill in several respects, especially in the omission of pro- 
visions “to promote the more effective administration of 
justice in matters affecting Indian tribes and communi- 
ties by establishing a federal court of Indian affairs.” “ 

Its main provisions are here summarized. 

The title of the Act is: © 


“An Act to conserve and develop Indian lands and resources; 
to extend to Indians the right to form business and other or- 
ganizations; to establish a credit system for Indians; to grant 
certain rights of home rule for Indians; to provide for voca- 
tional education for Indians; and for other purposes.” 

Section |: 

“Hereafter no land of any Indian reservation...... shall be 
allotted in severalty to any Indian.” 

This provision imports the complete liquidation of the 
Government’s “long-established policy” of land allotment 
as initiated by the Act of 1887; it makes the present 
Act the most important event in Indian legislation since 
almost half a century. 

Section 2 provides for the indefinite extension of the 
period of federal guardianship. 

Section 3: 


“The Secretary of the Interior, if he shall find it to be in the 
public interest, is hereby authorized to restore to the tribal 


85 [bidem p. 23-24. 

66 Ibidem p. 24. 

87 Ibidem p. 26. 

68 Part of the title of the original ey ae Bill 

69 48 Srat. L. c. 576 (1934), 25 U. S. C. Supp. VIII, § 461-479 (1934). 
70 Cf. supra note 18. 
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ownership the remaining surplus lands of any Indian reservation 
heretofore opened, or authorized to be opened, to 
form of disposal ‘a 


Section 4: 


“Except as herein provided, no transfer of restricted 
Indian land or of shares in the assets of any Indian tribe or 
corporation organized hereunder shall be made or approved: 
Provided, however, That such lands or interest may, with the 
approval ‘of the Secretary of the Interior, [descend to an Indian 
tribe or successor corporation] 


Section 5 authorizes the Secretary of the Interior to 
acquire lands for the purpose of providing the Indian 
tribes therewith. An annual sum of $2,000,000 is made 
available for such acquisitions. 

“Title to any lands or rights acquired shall be taken in 
the name of the United States in trust for the Indian tribe or 


individual Indian for which the land is acquired, and such lands 
or rights shall be exempt from state or local taxation.” 


Section 7: 


“The Secretary of the Interior is hereby authorized to pro- 
claim new Indian reservations or to add lands to existing 
reservations: Provided, That lands added shall be desig- 
nated for the exclusive use of Indians 

Sections 10 and 11 provide for the appropriation of 
loan funds for the benefit of “Indian chartered corpora- 
tions for the purpose of promoting the economic develop- 
ment of such tribes and their members” and for the 
payment of school tuitions of Indians, amounting to $10,- 
000,000 and $250,000, respectively. 

Section 12 provides for the faciliated admission of In- 
dians to various positions maintained by the Indian Office 
for the exercise of the federal guardianship. 

Section 13 excepts certain Indian tribes, especially those 
inhabiting the State of Oklahoma, from the application 
of this act. 


Sections 16 and 17 form the proper kernel of the act 


in providing for certain consolidations of the tribal com- 
munities. 
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Section 16: 


“Any Indian tribe, or tribes, residing on the same reservation, 
shall have the right to organize for its common welfare, and 
may adopt an appropriate constitution and by-laws which shall 
become effective when ratified by a majority vote of the adult 
members of the tribe, or of the adult Indians residing in such 
reservation, as the case may be, at a special election authorized 
and called by the Secretary of the Interior...... Amendments 
to the constitution and by-laws may be ratified and approved 
by the Secretary in the same manner...... 

“In addition to all powers vested in any Indian tribe or tribdl 
council by existing law, the constitution adopted by said tribe 
shall also vest in such tribe or its tribal council the following 
rights and powers: To employ legal counsel...... (subject to 
the approval of the Secretary of the Interior), to prevent the 
sale, disposition, lease, or encumberance of tribal interests in 
lands, or other tribal assets without the consent of the tribe; 
and to negotiate with the Federal, State, and local Governments.” 


The “powers vested in an Indian tribe by existing law” 
include the regulation of all subjects of the Indians’ own 
affairs not expressly exempted by federal legislation; 
they include even rights of highest public interest, such 
as the exercise of criminal justice to an important extent, 
and the regulation of marriage and divorce. 

Section 17: 


“The Secretary of the Interior may, upon petition...... . 
issue a charter of corporation to such tribe: Provided, That 
such charter shall become operative until ratified...... by a 
majority vote of the adult Indians living on the reservation. 
Such charter may convey to the incorporated tribe the power to 
purchase, take by gift, or bequest, or otherwise, own, hold, man- 
age, operate, and dispose of property of every description, real 
and personal, including to purchase restricted Indian lands and 
to issue in exchange therefor interests in corporate property, 
and such further powers as may be incidental to the conduct of 
corporate business, not inconsistent with law, but no authority 
shall be granted to sell, mortgage, or lease for a period exceeding 
ten years any of the land included in the limits of the reservation. 
Any charter so issued shall not be revoked or surrendered except 
by act of Congress.” 


Section 18: 


“This Act shall not apply to any reservation wherein a ma- 
jority of the adult Indians, voting at a special election duly 
called by the Secretary of the Interior [one year after the pas- 
sage of the Act] shall vote against its application...... _ 
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2. Re-examination of the Nature of the Special Power 
Over the Indians 


Whence, then, comes the authorization of Congress to 
make the special law of the Indians a perpetual institu- 
tion, and to organize it as such? What is the legal char- 
acter of that power which undertakes to regulate a part 
of the people of the United States in an extra-constitu- 
tional way? 

Regarding the sources of the special federal authority 
over the Indians it is at once striking that it was called a 
“guardianship,” thus implying that the Indians would, 
within a measureable space of time, reach the state of 
ability to become equal members of the American so- 
ciety. A guardianship, in its very nature, is destined to 
come to a termination. The entire Indian law rested on 
that base, and all governmental measures were thought 
of as constituents of a system preparing the Indians to that 


end. That, in fact, was the justification of the special 
power of Congress after it had ceased to be “plenary” or 
“political.” It was perceived as an exercise of the right 
of the sovereign which was absolutely necessary in order 
to meet a momentary peculiar condition, unknown either 
to the Constitution or to common law. 


Is this peculiar, extra-constitutional condition going to 
endure? Then, the mere analogy of a guardianship would, 
at once, seem to reach its end as a convincing argument. 
One might think, now, of a traditional justification for 
the federal authority. Indeed, “this power has always 
been exercised by Congress”; but it has changed its char- 
acter too often, and too radically, to be judged after the 
same original scheme. Its chief conditions belong entirely 
to the past; fragments of sovereignty remain, but the in- 
ternational relation between the United States and the 
Indian tribes, on which they rest, has long since been put 
aside. Is the extra-constitutional authority over the In- 
dians an institution to be made permanent for the reason 
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that it is traditional? Then, at least, the tribal Indians 
themselves must now be outside the reach of application 
of that instrument. The latter would mean, in other 
words, that the tribal Indians were not under the juris- 
diction of the United States. Thus it was argued in E/k 
v. Wilkins." In the meantime, however, the General 
Allotment Act, the Act conferring universal citizenship 
upon the Indians, and the Act of 1934 have been passed. 
No doubt can exist as to the complete jurisdiction of the 
United States over all Indians residing in her continental 
limits, however incompletely defined the concept of “ju- 
risdiction” may be in its various meanings. To say that 
the tribal Indians were not within federal jurisdiction in 
certain constitutional respects, and therefore, not included 
in the respective constitutional protection, would be using 
the same subject as condition and conclusion. Moreover, 
the words “federal jurisdiction” have all-too-often found 
use in legal literature with regard to the tribal Indians, 
and even the Law of June 18, 1934, itself employs it in its 
section 19: 


“The term ‘Indian’ as used in this Act shall include all per- 
sons of Indian descent who are members of any recognized 
tribe now under Federal jurisdiction, and all persons who are 
descendants of such members who were, on June 1, 1934, resid- 
ing within the present boundaries of any Indian reservation, 
and shall further include all other persons of one-half or more 
Indian blood.” 


This examination would lead to a conclusion to the 
same effect as reached by the Supreme Court in In matter 
of Heff,” viz., that the exercise of special federal author- 
ity over the tribal Indians be incompatible with their 
status as citizens; 1. e., persons under federal jurisdiction. 
This result, logical as it may appear, would be highly 
undesirable. 

Writers have occasionally compared the federal author- 
ity to the exercise of legislation over newly acquired con- 


71 Cf. supra note 12. 
72 Cf. supra note 49. 
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tinental territories—-The Government of the United 
States has certainly the right to govern the federal terri- 
tories. After such territories have been “incorporated” 
into the United States, however, the Federal Constitution 
becomes operative therein. This is a plain and generally 
acknowledged consequence of the governmental theory on 
which the United States is founded. If any so-called and 
yet incompletely defined “Indian country” be a unit sim- 
ilar to a United States territory, then there can be no 
doubt that it is “incorporated.” All of its inhabitants are 
citizens of the United States, in the enjoyment of the high- 
est democratic right that the United States may offer, the 
right of suffrage. 

Yet let us examine this proposition further, disregard- 
ing the distinction between incorporated and unincorpo- 
rated territories, a distinction which is not made by the 
constitution itself. 

If all Indian lands were territories of the United States, 
any Indian ward must be a citizen of one territory, prob- 
ably the one that is occupied by the tribe under whose 
sovereignty he lives. For a territory is a distinct govern- 
mental unit, defined by its geographical boundaries, and 
its body of citizens is composed of its permanent residents. 
Since the Indians are, on the other hand, citizens of the 
United States and of the state wherein they reside, there 
would be an overlapping of three sovereignties, leading to 
a threefold citizenship. There would be the curious case 
of more or less undefined and only partly organized “In- 
dian territories,” inhabited exclusively and permanently 
by citizens of the United States and of the states. There 
would be a great number of Indian sovereignties within 
the boundaries of many states. Each of these sovereignties 
would be distinct from the sovereignty of the state, and 
of the constitutional sovereignty of the United States 
over the states. Each of them would be divided into that 
part which would be assumed by the territorial power of 
the United States, and that part which is left to the tribe 
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itself. Why, however, accept such a monstrous system of 
artificial construction? It would, without doubt, again 
be extra-constitutional, and, besides, lead to endless legal 
difficulties. 

Such a proposition would not be based on sound reason; 
for there are not involved certain areas of land in which 
the United States is especially interested, nor is the United 
States interested in the exercise of a direct authority over 
a certain amount of Indian lands as such. The real prob- 
lem is not one of land and territorial sovereignty at all. 

A corresponding result is reached considering the al- 
lotted lands. The United States would hold trusteeship 
to all of its own “territory”; but this would cease to be 
“territory” as soon as the trusteeship ceased. The trustee- 
ship, therefore, is primary, not the land. 

Arriving at the problem of the constitutional guarantees 
of citizens of the United States, one might well question 
whether the tribal Indians really enjoy the privileges of 
due process of law, however wide the range of this term 
may be taken. They are not possessed of “the natural 
rights, enforced in the constitution by prohibitions against 
interference with them,” the “equal protection of the 
laws,” and such “immunities as are indispensable to free 
government.” * 

Moreover, the proposition of a territorial authority 
over the Indians has not been accepted by the Supreme 
Court in any of its numerous decisions concerning the 
federal authority. On the contrary, this court, in its lead- 
ing decision about the sources of that authority, declared: 


“But this power of Congress to organize territorial govern- 
ments, and make laws for their inhabitants arises not so much 
from the clause of the Constitution in regard to disposing of 
and making rules and regulations concerning the Territory and 
other property of the United States, as from the ownership of 
the country in which the Territories are, and the right of ex- 


73 See Downes v. Bidwell, 182 U. S. 244, 282, 21 Sup. Ct. 770, 45 L. ed. 1088 
(1901). The privileges indicated are suggested there as requirements for the 
government of the unincorporated Territory of Porto Rico, the citizens of 
which were not citizens of the United States. 
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clusive sovereignty which must exist in the National Govern- 
ment, and can be found nowhere else.” ™ 

The Indian law is essentially of personal, not of terri- 
torial application. By the Act of 1934 the doors are again 
opened to all persons having one-half or more of Indian 
blood; they may become members of the tribal communi- 
ties and thus become subject to the Indian law. 

The Indian law goes with the Indians, not with United 
States territories; it bars all other persons; land is only 
incidentally involved. The Indian is placed under special 
authority, special protection, special dependency and spe- 
cial independence, not because he is an inhabitant of a 
certain territory, but because he is a person who, for racial 
reasons, especially in consequence of the development of 
Indian law, is in need of the benefits of such special 
power. 

For all these grounds, and probably others, the Indian 
law is exactly what its name indicates: a racial law; and 
there is no way out of the extra-constitutional situation by 
accepting the proposition of a “territorial” authority. 

There remains, in the opinion of the author, only one 
possible argument for the federal authority over the In- 
dians, the same that was slightly indicated already in those 
decisions” that superseded the theory of In matter of Heff. 

Before continuing on this line, however, let us resume 
more systematically the study of the activities of the Fed- 
eral Government in its relation to the tribal Indians. The 
exercise of the federal guardianship” may be said to orig- 
inate in a rather comprehensive, only traditional reserva- 
tion of special legislative power over such Indians. The 
exercise of the guardianship is of a fourfold kind. It 
consists of: 

1. Legislation asserting the special dependency of the 
Indians: laws providing for limitation of rights involv- 


™ United States v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, 30 L. ed. 228 
(1886) ; cf. note 34, et seq. 

7 Cf. supra notes ‘41, 43" 48 and 57. 

7 The words “guardian” and “ward” will further be used as convenient, 
though inaccurate terms. 








PRINCIPLES OF THE INDIAN LAW 305 


ing the Indians’ character as wards, rights that they would 
otherwise enjoy; the right of Congress to legislate in this 
direction is said to be confined to measures necessary for 
the welfare and protection of the Indians. 

2. Legislation asserting the special independence of 
the tribal Indians: silent or positive authorization of 
tribal sovereignty; tribal self-government with or with- 
out express authorization by Congress or its agent, the 
Secretary of the Interior; tribal administration of justice, 
often regardless of the legal principles of the Federal 
Constitution and the common law; nonapplication of 
general legislation of Congress; establishment of rules of 
procedure (due process of law). This part of the Indian 
law gained in importance by the Act of June 18, 1934. 

3. Legislation terminating federal guardianship and, 
at the same time, tribal sovereignty, in the respective 
fields: application of the general laws of the United 
States or any state to the tribal territory; the partial or 
total termination of federal guardianship is said to be 
subject to the reasonable discretion of Congress; viz., 
termination unless the situation of the Indians requires 
continuation. 

4. Legislation providing for federal administration of 
Indian property and matters incidental thereto; this leg- 
islation has the character of instructions to the administra- 
tive agents; in its principle it creates tus sine remedio, 
for its enforcement against the United States is made pos- 
sible only in case of consent. This part of the Indian law 
lost in importance by the Act of June 18, 1934. 

This enumeration circumscribes the legal status of the 
tribal Indian, except as to some essentially reduced and 
undefined measure of constitutional protection. Here is 
the exact problem: How far does the authorization of 
Congress extend to determine the legal status of the tribal 
Indians? Would Congress also be justified in abolishing, 
for instance, the right of free-movement, or in providing 
for heavy penalties for slight offences? 








306 THE GEORGE WASHINGTON LAW REVIEW 


What, then, is the leading idea in accordance to which 
the Indians are to be treated? Those decisions that super- 
seded the theory of In matter of Heff seem to have one 
idea in common: Congress may treat the Indians sep- 
arately as far as is necessary for their good; it must not, 
however, place this class of the American population en- 
tirely under a special system of law, but 


“it must appear not only that a classification has been made, 
but also that it is one based upon some reasonable ground—some 
difference which bears a just and proper relation to the attempted 
classification—and is not a mere arbitrary selection.” 

This citation’ may well serve in our search to deter- 
mine the final character of the federal authority over the 
tribal Indians although it is to be found in a case dealing 
with the police power of the states. The opinion of the 
court in Tiger v. Western Investment Co.” seems to be 
almost conclusive in that analogy. In addition to its pur- 
pose of securing the necessary welfare and protection the 
Indian legislation contains a number of characteristics of 
due process of law, thus once more suggesting itself as 
resembling the exercise of a police power. 

Is it true, then, that the authority over the tribal Indians 
is a national police power, corresponding to the special 
police powers that belong to the National Government in 
the case of war, or in the regulation of territories, or in 
matters of interstate commerce? The author does not 
think so; for one element of a federal police power is still 
missing: its constitutional authorization, at once defining 
its extent, and, therefore, implying its limitation. The 
existing theory of limitation of Congress to such measures 
as are necessary for the protection and welfare of the 
Indians rests on an unwarranted analogy, and the char- 
acteristics of due process of law, as suggested in the de- 
cisions of the Supreme Court and actually respected in 


77 Gulf, Colorado and Santa Fé Railway Co. v. Ellis, 165 U. S. 150, 165-166, 
17 Sup. Ct. 255, 41 L. ed. 666 (1897). 


78 Cf. supra note 48. 
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the Indian legislation, do not really establish due process 
of law. 

Plainly it may be the sovereign right and duty of the 
United States to enact special Indian legislation—yet its 
purpose is not sufficiently defined and, in the legal sense, 
not known at all; neither is the procedure known which 
the Government is bound to respect in its dealings with 
the Indians. The federal power is lacking the slightest 
constitutional authorization to this effect. 

It was said above that, in the course of time, the legal 
status of the Indians will become more and more clearly 
determined until, eventually, it will appear in its proper 
nature. The proper nature of the tribal Indians’ status is 
that of a racial group placed under a special police power 
of the United States. The development is only tending 
in this direction, while the police power itself is yet un- 
developed. Considered in the light of this result, the 
Act of 1934 must doubtless be welcomed. Conceding 
that it is still extra-constitutional, while no more so than 
the hitherto existing system of Indian law, it must be 
acknowledged that the Act unmistakably indicates and 
prepares the final solution of the basic problem. 

The only step that remains to be taken yet, in order to 
achieve a system of Indian law in compliance with the 
Constitution, is to give force, by constitutional amend- 
ment, to some of the theoretically existing fundamentals 
stating the purpose of, and rules of procedure for, the 
exercise of the special authority over the tribal Indians.” 
Precaution should be taken to exempt the tribal Indians 
of state citizenship which is of no avail, either to the In- 
dians themselves, or to the states. Moreover, it should be 
made clear that there can be only one source of authority 
over the tribal Indians, the Constitution of the United 
States. 

So far as the federal police power, thus to be estab- 


7 The existing police power of Congress “to regulate commerce with the 
Indian tribes” represents only a very small fraction of that extended, future 
police power. 

3 
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lished, would not affect the legal status of the Indians, 
they would be left in the fully guaranteed enjoyment of 
all the privileges and immunities of other citizens. Only 
a judicially controlled system of police power would per- 
mit enough play for the sound development of Indian law. 
Considering the history of Indian law, no other solution 
of the Indian problem is to be seen. 
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PRICE AND MARKETING PRACTICES 
UNDER THE PETROLEUM CODE’ 


W. EARL MASINCUP anp DONALD J. SHERBONDY 
Washington, D. C. 


INTRODUCTION 


The decision in the Amazon Oil Case,’ holding that 
Section 9(c) of the National Industrial Recovery Act 
was unconstitutional, has intensified interest in the prob- 
lem of control of oil production and the enacting of legis- 
lation to stop the flow of “hot oil.”* Nevertheless the 
popular interest in control of production under the Petro- 
leum Code must not blind us to the possible benefits which 
may accrue from other sections of the Code, especially 
from the marketing rules, which compose Article V. It 
seems that there is much greater willingness on the part 
of the oil industry to codperate with the Government in 
its attack upon marketing evils, than with its control of 
production.* As a result reform in this field may be 
accelerated. 


1 This article does not profess to deal with the various controversial issues 
which arise from the question of the constitutionality of the National Indus- 
trial Recovery Act, under authority of which the Petroleum Code was formu- 
lated. Nor does it discuss the problem of restriction of oil production, except 
as incidental to the subject of price control. The scope of the article is limited 
to the subject of marketing reform as attempted under the marketing rules 
included in Article V of the Petroleum Code. 


2 Amazon Petroleum Corp. v. Ryan and Panama Refining Co. v. Ryan, U. S. 
Sup. Ct. Jan. 7, 1935, U. S. Law Week, Jan. 8, 1935, p. 40. 

3 See (1935) 3 Geo. WasH. L. Rev. 258, and citations therein. 

That the industry itself is rapidly becoming aware of the importance of 

marketing reforms was indicated at the last meeting of the American Petroleum 
Institute when its president, Axtell J. Byles stated that “Indispensable as bal- 
ance of supply and demand is to a stabilized industry, it has become apparent 
that, in addition to this, certain marketing policies must be revised and certain 
7 or discontinued.” (1934) Nationa, PretroL—EuM News, November 14, 
p. 25. 
Administrator Ickes in his speech before the Institute in emphasizing the 
same point said, “There is no reason, aside from the question of conservation, 
for the Federal Government, by restricting the production of oil, to assure a 
reasonable profit to the large, integrated companies, if those same companies 
while denying a share in the profits to the independent refiner and independent 
service station, allow them to be frittered away through improvident and inde- 
fensible marketing practices.” Damy Ou, News, November 15, 1934, p. 19; 
also in Nat. Per. News, November 14, 1934, p. 19. 
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It will be remembered that the early monopolistic con- 
trol of the Standard Oil Company of New Jersey was 
not in the field of production, but rather in transporta- 
tion, refining and marketing. Control of marketing was 
obtained by discriminatory railroad rates, financial pres- 
sure, vicious cutting of prices, and a well-organized 
system of espionage over competitors’ business.” As 
Standard’s marketing control increased it took steps to 
organize this branch of the business on an efficient basis 
by dividing the entire country into eleven integrated 
marketing divisions, each of which was placed under the 
exclusive control of a Standard company. This monopoly 
control of marketing steadily increased until the dissolu- 
tion of the Standard Oil Company of New Jersey in 
1911,° at which time the organization marketed approxi- 
mately 90 per cent of the petroleum products manufac- 
tured by the refineries of this country.’ 


5 Srocxinc, G. W., THe Om INpustry AND THE COMPETITIVE SYSTEM 
(1925) p. 24. 


6 United States v. Standard Oil Company of New Jersey, 221 U. S. 1, 
31 Sup. Ct. 502, 55 L. ed. 619 (1911). 


7 Stockinc, G. W., op. ctt., supra note 5, p. 19: “Control over three fields 
(transportation, refining, and marketing) having been established, the Standard 
interests set themselves to organize marketing operations in an intelligent and 
systematic fashion. Independent refineries had had their own agents out look- 
ing for markets; others sold to wholesale dealers and jobbers, who in turn 
resold to local dealers, generally grocers. To replace these independents with 
their own employees was the Standard’s task. The task was attacked in a 
systematic and organized fashion: The United States as a marketing area was 
divided into a number of large divisions, each under the supervision and control 
of a Standard marketing subsidiary. For example, the Waters-Pierce Oil Co. 
of St. Louis, Missouri, had charge of a certain portion of the Southwest; 
Chess Carley and Company, of Louisville, Kentucky, had charge of certain 
states in the South, including Tennessee, Kentucky, and Mississippi. And so 
it ran. Each of these larger divisions was subdivided into sections supervised 
by local agents. This system, inaugurated prior to the trust agreement (1882) 
had attained a working perfection within a decade and has remained in force 
with little change until the present time.” 

Id. pp. 51-52: “The United States had been divided into eleven districts for 
marketing purposes, in each of which a separate Standard organization oper- 
ated. In some instances, the marketing organization was but a branch or 
department of a company also engaged in petroleum refining. In other in- 
stances, the business was turned over to a separate Standard company which 
purchased its refined products from one of the several Standard refineries. In 
each of the eleven marketing districts a Standard marketing organization oper- 
ated with a distinct understanding, which was effectively carried out, that there 
should be no competition with the Standard companies in adjoining districts. 
(United States v. The Standard Oil Co. of New Jersey, Cir. Ct. of the U. S. 
for the Eastern Division of the Eastern Judicial Division of Missouri, Brief 
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At the time of the dissolution decree of 1911,° the mo- 
nopolistic control of the Standard of New Jersey had 
reached its high-water mark. Since that date its mar- 
keting control, at least its more obvious and direct control, 
has steadily decreased until today Standard markets only 
45 or 50 per cent of all refined petroleum.’ The dissolu- 
tion decree of 1911 was but one of a number of causes 
which brought about this decrease in monopolistic con- 
trol. As the Federal Trade Commission expressed it, 
“During the past twenty years the petroleum industry has 





for the U. S., Vol. I, pp. 134-38.) Through this effective marketing system 
the bulk of the total sales of refined petroleum was made. Statistics prepared 
by the Standard’s own statistical experts indicate that for at least a decade 
prior to 1906 Standard organizations had marketed annually from 85 per cent 
to 90 percent of the total refined products sold in the United States, Canada, 
and Mexico. From 1900 to 1906 Standard’s percentage of the export business 
in refined products was even greater, varying from 86 per cent to 91 per cent. 
(Ibid. pp. 147-49.)” 

See also, Senate Doc. No. 61, 70th Congress, Ist Session, “Prices, Profits, 
and Competition” (1927) p. 24. This is a summary report of an intensive study 
of the oil industry made by the Federal Trade Commission for the Senate. 

8 Supra note 6. 


® Prices, Profits, and Competition, op. cit., supra note 7, pp. 262-63: “In the 
year 1913 sales of gasoline and naphtha by refineries reporting to the Federal 
Trade Commission totaled 1,099,350,000 gallons. Of this quantity 75 per cent 
was sold by Standard Companies and 25 per cent by independent refiners. In 
1914 the total reported sales amounted to 1,331,230,000 gallons, an increase of 
21 per cent. The Standard companies sold 69 per cent of this quantity and 
independents 31 per cent. The total reported sales for 1915 were 1,849,790,000 
gallons, an increase over 1914 of 39 per cent of which the Standard sold 66 
per cent and the independents 34 per cent. Thus it will be seen that the pro- 
portion of business done by the Standard companies had decreased materially 
in ten years (from 1904 when the control was between 80 and 90 per cent) 
and was continuing to decrease. But it is probable that independent refiners 
sold a larger proportion of their gasoline to Standard marketing companies in 
1915 than they purchased from Standard refineries. For example, members of 
the Western Jobbers’ Association stated that they did not usually buy from 
the Standard companies and were unable to do so in 1915; while it is known 
that Standard companies purchased considerable gasoline from mid-continent 
independent refiners.” 

Id. p. 78: “All Standard companies combined now (1927) have about 25 
per cent of the crude production, 46 per cent of the crude consumption, and 
roughly the same proportion of the products of refining, except kerosene, of 
which they have 10 per cent more. Including the business of the Sinclair 
Consolidated Oil Co. (associates of Standard, see p. 78), the combined crude 
production is 29 per cent of the total and the output of refined products some- 
thing over 50 per cent for all but kerosene. The combined consumption of 
crude and the combined output of refined products for the largest three com- 
panies whose interests are entirely distinct from those of the Standard group 
is, on the average, roughly 14 per cent of the total. In 1904, on the other 
hand, the concerns under the complete control of the Standard of New Jersey 
produced nearly 80 per cent of all refined products.” 

See also Larner, H. W., Concentration In AMERICAN INpUsTRY (1931) 
p. 19 et seq.; Stocking, op. cit,, supra note 5, pp. 268-69, 
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changed from one in which there was a high degree of 
monopolistic control to an industry in which there is gen- 
erally freedom of competition. This change has been 
caused by a number of factors, the more important of 
which are (1) the dissolution of the Standard Oil Com- 
pany (New Jersey), effective December, 1911; (2) the 
tremendous growth in the mid-continent, Rocky Moun- 
tain, and California oil fields; and (3) the adoption of 
Federal legislation preventing railroad freight rate re- 
bating and unfair methods of competition, and the wide- 
spread adoption by the various states of antitrust and 
antidiscrimination laws.”*° 

Even though the control of Standard has been consid- 
erably lessened in recent years, we must recognize that 
Standard is still the dominating force in the oil industry. 
Although the gradual effect of the dissolution decree of 
1911 has been to more widely distribute the ownership 
and control of Standard itself, it has not broken to any 
marked degree the operating efficiency of the various 
Standard companies. The eleven arbitrary geographical 
divisions are still in existence. Each division is largely 
controlled by the Standard company in that division, 
although the competition between the companies in dif- 
ferent divisions has tended to increase.” The effect of 


10 Prices, Profits, and Competition, op. cit., supra note 7, p. 264. 


11 Stocking, op. cit., supra note 5, pp. 69-70: “This working balance (of 
intercompany activities) has been maintained in its essential nature throughout 
the greater portion of this period since the dissolution. The geographical areas 
in which the various Standard marketing units previously operated have like- 
wise remained intact throughout most of the period. It will be recalled that 
under the administration of the Standard Oil Co. of New Jersey the United 
States had been divided into eleven marketing districts in each of which a 
separate marketing organization operated. Control of the eleven companies was 
centered in the parent organization at 26 Broadway, New York City, and here 
the broader policies regarding prices, marketing practices, etc., for all its con- 
stituents were decided. Under this centralized control, while prices tended 
toward uniformity throughout the entire country, with due allowances for items 
of freight, they varied somewhat in different sections according to the effec- 
tiveness of competition. Those sections in which competition was especially 
strong were generally favored with lower prices than those sections in which 
the Standard’s monopoly was more secure. These eleven marketing districts 
were not immediately disturbed by the dissolution decree (1911). Each segre- 
gated Standard marketing unit has since confined its activities, for the most 
part to the trade territory which it occupied at the time of the dissolution. 
Each separate Standard company has retained almost exclusive control of 








PETROLEUM CODE, PRICE AND MARKETING 313 


these arbitrary Standard divisions upon price control be- 
fore and under the Code will be considered later. 

It is interesting to note that while Standard’s dictation 
over marketing has been reduced somewhat in recent 
years its control in the field of production has increased 
until at the present time it probably owns more than half 
of all the proven producing acreage.” 

Concurrent with the decrease in Standard’s marketing 
control, there has been a changed attitude in the trade 
practices of the Standard companies and in general even 
independents class them as “fair competitors,” or, per- 
haps it would be more accurate to say, “competitors just 
as fair as the independents.”** Indeed one authority be- 
comes almost laudatory when he says, “On the whole it is 
probable that the influence of the Standard Oil companies 
in recent years has been beneficial to the oil industry and 
to the public. Probably the oil business has been carried 


Standard refined products in the territory originally allotted to it. There has 
been little competition among the original Standard units. Some of them engage 
in both refining and marketing business; others in marketing only, in which 
case they have continued, in large part, to purchase their products from Stand- 
ard refineries; but in either case, each company operates independently in its 
own territory. The marketing areas are distinct and, with the exceptions noted 
(in a footnote), do not overlap. They are arbitrarily bounded, following in 
the main political rather than economic boundary lines. The Standard Oil 
Company of New York exactly comprises the New England States and New 
York, but no others. The Standard Oil Company of Ohio does business only 
in Ohio. The Standard Oil Co. of Indiana embraces a compact group of 
ten North Central States with a small territory in Oklahoma. And so it goes. 
Instead of price policies now being determined at 26 Broadway for the entire 
eleven districts jointly, each concern apparently decides these matters inde- 
pendently. The result has been a curious variation in prices seemingly out of 
proportion to differences of costs in various areas.” See also LAIDLER, op. cit., 
supra note 9, p. 18 seg. The recent approval given the Socony-Vacuum merger 
further illustrates that Standard consolidation is not a thing of the past. See 
United States v. Standard Oil Co. of New Jersey, 47 F. (2d) 288 (E. D. Mo. 
1931). See infra note 48. 


12 Prices, Profits, and Competition, op. cit., supra note 7, p. 78: “While 
there has been a marked dispersion of control of the refining industry in the 
last two decades, there has been quite as strong a tendency toward concentra- 
tion in control of the natural resources. The Standard Oil Co. was not espe- 
cially interested in producing areas before the dissolution, but the evolved units 
are now among the largest holders of proven acreage, their combined holdings 
at the end of 1925 being 47.4 per cent of the total of such acreage and prac- 
tically the same as their combined proportion of refined products. While this 
acreage is not all in rich producing areas, consolidations since the end of 
1925 have brought under the control of particular groups other areas that would 
substantially raise the average quality of the holding.” See also LaAmpieEr, 
op. cit., supra note 9, pp. 34-35 


13 Prices, Profits, and Competition, op. cit., supra note 7, p. 204, p. 263. 
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on more economically and more efficiently than it would 
have been without Standard influence, or without some 
similar influence. It is even probable that oil products 
will be cheaper to the consuming public in the long run, 
than they would have been without the influence of the 
Standard Oil Company. No less an authority than 
George Otis Smith, former chief of the Geological Sur- 
vey, has expressed his belief that prices of oil products 
are lower today than they would be had the Standard Oil 
Company not existed.”** 

It is doubtless true that many of the Standard units, as 
well as numerous independent companies, have become 
relatively efficient agencies, as compared with the organi- 
zations of twenty years ago.** Many of the cutthroat 
practices of the old days of Standard monopoly, however, 
are still with us, and many new practices have been intro- 
duced and developed by the independents. Efficient as 
individual marketing units may be, the curse of the pres- 
ent marketing of petroleum is that there are too many 
competing units. “It seems true that competition has de- 
veloped a great number of effective channels for the dis- 
tribution of petroleum products. It may be granted that 
individual initiative, the price urge, and the profit motive 
have made for efficiency within these various channels if 
they are considered as isolated and independent industrial 
units, but these same factors when manifested by hun- 
dreds of competing concerns have resulted in such exces- 
sive duplication of equipment and sales effort that the 
petroleum marketing machinery when viewed as a com- 
ponent part of a complex industrial system is uneconom- 
ical, wasteful, and inefficient.”** 


14Tsz, J.. Toe Unirep States On, Poricy (1926) p. 255. 

15 Pocug, J. E. (economic advisor on oil in the N. R. A.), THe Economics 
or Prrro.euM (1921), p. 212: “Today . .. we find the marketing of oil, with 
its preparatory steps of transportation and refining, to be a closely integrated 
enterprise, handling tremendous volumes of products, through diverging and 
ramifving channels of distribution of a unique and singularly efficient character,” 

16 Srocxinc, G. W.,, op. cit., supra note 5, p. 275, 
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Although the Petroleum Administration’s most ener- 
getic efforts under the Code have been concentrated on 
the control of production, it is significant that the first 
comprehensive steps for voluntary control by the industry 
itself have taken place in the field of marketing. A move- 
ment initiated in 1928 by the American Petroleum Insti- 
tute resulted in a voluntary marketing code which was 
approved in 1929 by the Federal Trade Commission.” 
The acceptance of this code by all refiners and marketers 
was recommended by the American Petroleum Institute 
but, since it lacked the force of law and an effective 
method of enforcement, it was doomed to failure regard- 
less of the good motives of the majority of the industry.” 

The National Industrial Recovery Act offered the op- 
portunity of placing the power of the Federal Govern- 


17 National Code of Practices for Marketing Refined Petroleum Products 
(with Interpretations of American Petroleum Institute,—published August 2, 
1929. Obtained from Library of Congress). 

18 Srocxinc, G. W., Stabilization of the Oil Industry—Its Economic and 
Legal Aspects (1933) AMERICAN Economic Review, March Supp., pp. 62-3: 
“As the industry has pursued with increasing vigor the goal of control of out- 
put, it has simultaneously endeavored to standardize its domestic marketing 
practices by means of a marketing code drawn up by the industry and ap- 
proved by the Federal Trade Commission. The code, comprehensive in char- 
acter, condemns as unsound and uneconomic the practices of lending and leasing 
gasoline pumps, subleasing sites for service stations at reduced rentals, granting 
credit for installation of equipment, selling gasoline from tank-wagons to 
trucks or other motor vehicles, and deviating from the posted price of gasoline 
by means of secret rebates, allowances, bonuses, concessions, unusual credits, 
scrip books or any other plan, device, or scheme which may directly or indi- 
rectly permit the buyer to obtain gasoline, or kerosene at a net price lower 
than the posted price. Whatever may have been the aim of such standardization 
of marketing practices the motives which prompted it, or the blessings that 
flow therefrom, it obviously represents an interference with price affecting 
activities and it makes more certain the maintenance of a uniform price policy 
by the oil companies subscribing thereto. It weakens the effectiveness of 
competitive forces in determining the prices of gasoline. Together with pro- 
ration it translates control of output into control of price. It makes possible 
the attainment of the business goal of stabilization.” (Footnote: “The code 
was approved in the late summer of 1929. The machinery for its application 
to the industry includes a national committee, six regional committees, and 
subcommittees for states and districts with membership running into hundreds. 
See (1929) Om Aanp Gas Journat, August 15. By December 12, 1929, it 
was announced that over 5,000 signatures had been secured to the code and 
that the bulk of gasoline was being sold under code agreements. See (1929) 
Om, AND Gas JournaL, December 12, p. 41. Early in 1931 it was announced 
that the Federal Trade Commission had withdrawn its approval of the code. 
Upon application of the American Petroleum Institute reapproval was extended 
pending hearings. On June 12, 1931, the code with slight modifications was 
reapproved by the Commission. The code is now under fire in the State of 
Texas, ouster Proceedings having been begun against the major companies 
subscribing to it,”) 
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ment behind such a code. When the time came to draft 
the Petroleum Code, the section on marketing (Article V) 
was at many points identical with this former voluntary 
code. Much of it was taken verbatim.” 


The attack of the Petroleum Code upon marketing 
evils centers upon three fundamental problems: the con- 
trol of prices by a system of price posting, the loaning 
and renting of distributing equipment to retailers by re- 
finers, and the control by refiners of service station outlets 
by “lease and agency” and “lease and license” agreements. 
These three problems will be used as a convenient method 
of division for the discussion of the marketing sections 
of the Code although they are, of course, interwoven. 


CONTROL OF PRICES 


The principal source of difficulty in the price structure 
of the petroleum industry today is the improper and un- 
stable allocation of cost elements to different stages of the 
productive process.” The main efforts of the price pro- 


19 Holliday, W. T. (President, Standard Oil of Ohio, before the National 
Petroleum Association, Atlantic City, September 19-21, 1934), (1934) Na- 
TIONAL Perro.EUM News, September 19, p. 25: “The marketing section of 
the present Code followed, in general, the old voluntary code which preceded 
it. In both codes there is one essential idea and only one. It is that marketers 
must post their prices and must abide by those prices and not deviate there- 
from either directly, or by indirection or nen. such as the loaning of 
equipment, the giving of premiums, or the like. 


“In the present Code however, that central idea was elaborated upon by 
detail after detail of involved and specific prohibition, so that we began with 
a marketing code that went beyond the expression of a fundamental principle 
and undertook to specify all the particular acts which violated that principle.” 


On the formulation of the present Code, see also, (1933) NortH AMERICAN 
Review, December, p. 510. 


20 Congressional Petroleum Investigation Hearings on House Resolution 441, 
September 17, 18, 19, 20, 21 and 22, 1934; Statement of Dr. John W. Frey, 
Member of the Petroleum Administrative Board in Charge of Marketing, 
p. 547: “One of the particular difficulties, problems that we have had, is price 
stabilization, trying to do what is possible in the way of getting prices in the 
various branches of the industry more or less in line with each other. We 
have found discrepancies between crude oil prices, refinery prices, and retail 
prices. We have given great attention to that, and spent a great deal of energy 
in trying to overcome some of these difficulties. We have also had a problem 
of price wars. We have had a constant succession of price wars over the 
country and we have worked along that line in trying to eliminate price wars. 

“We have had problems to do with jobber and dealer margins. .. .” See 
supra note 18. 
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visions of the Code of Fair Competition of the Petroleum 
Industry are directed along this line.” 

At the outset, however, it should be noted that there is 
no effort in the Code to actually fix the prices at which 
products are to be sold. This question arose in the early 
stages of Code history, but the expedient was not adopted. 
Rather, the problem of improper allocation has been at- 
tacked by mandates striking at the means by which it has 
been caused. Article V, Rule 6,” of the Code, in sub- 
stance, requires the integrated companies to allot costs to 
each branch of production on a basis of the cost incurred 
in that stage of the productive process. Properly en- 
forced, this would destroy one of the greatest weapons of 
the low-cost integrated companies in the struggle to de- 
stroy competitors. The Standard group, as market leader 
could still set the actual price at each stage as in the past, 
except that it could not discriminate against one stage of 
the process, making up the loss in another, for the purpose 
of destroying competition in that particular branch of the 
industry. There is, however, a curious conflict in the 
Code on this point. Article V, Rule 30, paragraph 3,” 


21 Congressional Investigation, op. cit., supra note 20, p. 556, Statement of 
Dr. Frey, supra: “We are charged with the responsibility of trying to main- 
tain, so far as possible, conditions of wages of labor under the code and we 
know what would happen under the present conditions, if the major companies 
carried on price cutting to the point where the ‘chiselers,’ as they are some- 
times called, would lower their prices to the point that they would drive out 
all of the independent service stations. ... (p. 553) We have not in any in- 
stance employed the code in fixing the price, but through codperation trying 
to maintain the price structure which will justify the wages and hours that 
are paid by the independent people; that is, the nonintegrated group which 
cannot pass profits in one branch to the losses in another.” 

22 Article V, Rule 6: “Inasmuch as there are firms and corporations in the 
petroleum industry who severally or through firms and corporations owned or 
controlled, constitute and comprise a complete or integrated unit in such industry 
or produce and refine petroleum and market the products manufactured there- 
from, the business thereof shall be so conducted that the several branches of 
this industry, viz.: producing of petroleum, refining, and marketing of refined 
products may be carried on upon a profitable basis and that no one or more of 
the said branches shall obtain or receive excessive or disproportionate gain 
or profit therefrom to the exclusion of any other branch of this industry.” 

23 Article V, Rule 30, paragraph 3: “The provisions of this Code shall not 
apply to transactions between subsidiary or affiliated companies. Companies 
shall be considered to be affiliated when one owns the majority of the out- 
standing capital stock of the other, and when the majority of the outstanding 
capital stock of each is held by the same individual, corporation, or association, 
or, in the case of codperative associations as defined in Rule 29 of Article 5 
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states that, “The provisions of the Code shall not apply to 
transactions between subsidiary or affiliated companies.” 
The further definition of what is considered a subsidiary 
or affiliated company would not include all units of the 
low-cost integrated companies, since the form of organi- 
zation may, in some instances, take them out of the defini- 
tion; and to the extent that these units are taken out of 
this definition, the provision is effective for the purpose.* 
In the vast majority of cases, however, units are in the 
definition, and thus the very agencies which have caused 
the difficulty and have given rise to the rule are exempted 
from its operation. A similar result is sought to be ac- 
complished in Article V, Rule 4,” which prohibits the 
sale of petroleum at prices below the cost plus the reason- 
able margins of prudent management, but here too, the 


of this Code, when the local associations collectively own the majority of the 
outstanding stock of the central codperative association. The parent companies 
owning the majority of stock in other companies shall be responsible for the 
observance by such subsidiary or affiliated company of the provisions of the 
rules of this Code.” 


24 Srock1nc, G. W., op. cit., supra note 5, p. 58: “It should, likewise, be 
noted that since 1918 certain members of the Standard group have revived 
their former policy of expansion through the acquisition of ostensibly inde- 
pendent petroleum interests.” 

Law.er, H. W., op. cit., supra note 9, p. 19: In 1927 the Standard Oil 
Company (New Jersey) “reorganized as a holding company, the Standard Oil 
Company (New Jersey), creating the Standard Oil Company of New Jersey 
as its operating subsidiary, for the purpose of marketing and refining its 
products, and formed additional corporations—the Standard Oil Shipping Com- 
pany and the Standard Oil Development Company—for its shipping, research 
and other work. The parent holding company will from now on merely hold 
the stock of the new subsidiary companies, receive the earnings, and exercise 
supervisory control, including the regulation of their budgets and the codrdina- 
tion of their activities. . . . (p. 20) Two of the Standard’s important sub- 
sidiaries, Humble and Carter, are among the largest crude purchasers in the 
mid-continent area.” 


25 Article V, Rule 4: “Refiners, distributors, jobbers, wholesalers, retailers 
and others engaged in the sale of petroleum shall not sell any such refined 
petroleum products below cost of manufacturing or importation into the state 
where offered for sale, plus reasonable expenses in the cost of marketing as 
observed under prudent management, fixed taxes and inspection fees by the 
Federal or State government or any political subdivision thereof, provided, 
however, that any person is permitted to meet competition in violation of this 
rule concerning which he has made complaint to the Planning and Codrdina- 
- Committee, or any authorized agency thereof, but only pending action 
thereon. 

“An authority, committee or commission delegated by the National Recovery 
Administration for such purposes shall receive complaints of violation of this 
rule and make such investigations and/or hold such hearings as it deems 
aw determine whether the prices complained of are in violation of 
this rule,’ 
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effect is lost in so far as integrated units may sell to each 
other at prices below cost under Rule 30. The effect is 
further lessened by the proviso in Rule 4 which permits 
price cutting below cost to meet competition. It is not 
difficult to concoct an imaginary competition which re- 
quires meeting, if one desires for any reason to cut local 
prices, and there is reason to believe that some companies 
have done exactly that.” 

Price wars still continue to disrupt the industry in 
many regions. There is no mechanism in the Code where- 
by these may be prevented except by actual price fixing 
as provided for in Article III, Section 6(a).” This has 
not been resorted to, but rather the Petroleum Adminis- 
trative Board has attempted to meet the situation with 
requests made to the major and other companies not to 
meet cut-throat prices. These requests have met with 
varying degrees of success.” 

In the absence of price fixing, the code authorities can 
do no more than to enforce the provisions for below-cost 
selling, proper allocation of costs, substitutions, tax eva- 
sions, and proper adherence to posted prices. If all of 
these provisions were adequately enforced, it would 
largely do away with the damage of price wars. Their 
destructiveness at present lies in the necessity of selling 
at a loss which must be made up at another place, or later 
in the same region. These provisions would prevent this 

26 Chaos in Marketing—The Cause and Cure, (1934) NATIONAL PETROLEUM 
News, December 5: The major companies are charged in this article with 
gathering evidence of underselling without disclosing the name of the purchaser 
or the maker of the affidavit, thus creating bad faith and taking unfair ad- 


vantage. 

27 Article III, Section 6 (a): “For a test period of not to exceed 90 days 
pending the determination of the cost of crude petroleum and/or the products 
thereof, as hereinafter provided, the President may establish price schedules for 
petroleum and such products thereof as he may designate and for any or all 
modes of delivery thereof. 

28 Congressional Investigation, op. cit., supra note 20, pp. 547-553: Dr. Frey 
described the Camden-Philadelphia (and other) price wars and stated that the 
major companies did not meet the competitive independent prices at his request, 
stating that it was the policy of the Petroleum Administrative Board to main- 
tain price stability in this manner, and further, “we have not in any instance 
employed the code in fixing prices... .” See also (1933) Om anp Gas Jour- 
NAL, December 7, p. 12. 
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damage, and place the range of variation in price within 
the bona fide limits of difference in cost, simply allowing 
free play to natural economic forces of competition. 

The regulations of the functional factors in the price 
structure have proceeded along two general lines, namely, 
prevention of the practice of secret underselling and con- 
cessions, and the removal of indirect concessions in the 
form of rebates, premiums, etc. 

Article V, Rule 3,” requires the posting of current 


29 Article V, Rule 3: “All refiners, distributors, jobbers, and wholesalers shall 
conspicuously post at each point from which they make deliveries, and at places 
there readily accessible during business hours to the public, all prices for which 
naphtha, gasoline, motor fuel, lubricating oil, grease, kerosene and heating oils 
are sold. 

“With the exception of sales made directly by refiners all such prices shall 
remain in effect for at least twenty-four (24) hours after they become effec- 
tive. Refiners must post for twenty-four (24) hours the prices for all sales 
made the previous day. The posting shall include the following: 

“The prices for all classes, types, methods and quantities of deliveries, except 
those under previously executed contracts being made from the place where 
the price is posted, a schedule of all discounts offered and the terms thereof 
and a statement of all terms as to freight rates and deliveries. If different 
prices are offered to different classes of buyers, such prices shall be separately 
posted. The posted prices shall include, among others, the prices for spot sales. 
When prices are posted for deliveries in tank wagons or tank trucks, the 
posting shall describe the area to which the prices apply. All sales shall be 
made at the posted prices applicable thereto and no departure shall be made 
from the prices, schedule, or discounts or from the terms posted applicable to 
any such sale. 

“All retailers, and others who sell to consumers, shall conspicuously post at 
the place from which delivery is made, and at places there readily accessible 
during business hours to the public, one price at which each brand, grade, or 
quality of naphtha, gasoline, motor fuel, lubricating oil, grease, kerosene, and 
heating oil are sold. All retailers and others who sell to consumers, unless 
prevented therefrom by applicable law, shall separately post in the same man- 
ner all tax they are required to pay or collect because of the sale of naphtha, 
gasoline, motor fuel, lubricating oil, grease, kerosene, or heating oil. All prices 
posted shall remain in effect for at least twenty-four (24) hours after they 
are posted. 

“All sales shall be made at the posted prices applicable to the brand, grade, 
or quality of the commodity sold. 

“Coupon books or other scrip of any nature, if used, shall be sold and redeemed 
at their face value without any discount. 

“No one shall make any deviation from his posted price by means of rebates, 
allowances, concessions, benefits, scrip books or any other device whereby any 
buyer obtains any naphtha, gasoline, motor fuel, lubricating oil, grease, kero- 
sene or heating oil at a net lower cost than the applicable posted price; pro- 
vided, however, that commercial consumers may secure gasoline, motor fuel 
and other oils, on contract quantity basis under conditions established by the 
President after such conditions have been first considered and recommendations 
have been made in regard thereto by the Planning and Codrdination Committee. 

“The provision of all previously executed then existing contracts regarding 
price will be available for inspection upon the direct request of any competitor, 
unless such request shall be made for the purpose of unfairly obtaining infor- 
mation, in which event the decision whether such contract shall be made avail- 
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prices conspicuously at the place of business of the seller, 
which price must remain in effect for at least twenty-four 
hours. The range of prices may include differentials for 
different types of deliveries and quantities, but each must 
be posted and sales must be made at that price. The use 
of scrip, except at face value, concessions, and rebates is 
prohibited. No abnormal deliveries in contemplation of 
price rises, nor adjustments on deliveries already made, 
may be made by the seller. These mandates and prohi- 
bitions cover the problem of secret selling in spot sales 
rather comprehensively. Price posting is no new prac- 
tice,*° but the industry has never been obliged to abide by 
these announced prices, and the practice of making sales 
under the posted price, in secret, has had a very detri- 
mental effect on the market since, while it did not give 
rise to Open competition, it absorbed a portion of the 
market, decreasing demand for petroleum products at the 
posted prices. 


In the matter of contract sales, Rule 3, under the inter- 
pretation approved by the Administrator on September 
23, 1933, requires the posting of contract prices and the 
general terms of sale, but certain types of terms have been 
interpreted as prohibited under the Code. Contracts may 


able shall be made by the authority, committee, or commission provided in 
Rule 4 of this Article, or such agency as it may designate. 

“On a change in the posted price no adjustments, allowances, credits or 
refunds shall be given to any buyer on deliveries already made. 

“Abnormal deliveries in anticipation of price advance and acceptance of orders 
for subsequent deliveries at prices effective before advances, are prohibited.” 


30 Logan, L. M., The Stabilization of the Petroleum Industry (1930) Oxta- 
HOMA GEOLOGICAL Survey BuLLetin No. 54, p. 112: “Prices of crude oil are 
made in a world market and any factor that would affect the prices in one 
area will influence the price in other areas. 

“It was mentioned in a previous paragraph that crude oil was bought and 
sold on exchanges in Oil City and other Pennsylvania centers beginning in the 
early seventies and continuing through the eighties to the early nineties. During 
the eighties speculation became so wild that finally, on January 23, 1895, the 
Seep Purchasing Agency of Oil City on behalf of the Standard Oil Company, 
posted a notice that thereafter, the prices paid by it to oil producers ‘will be 
as high as the market of the world will justify, but will not necessarily be the 
price bill on the exchange for certificate oil.’” (See Montacur, G. H., THE 
RIsE AND PROGRESS OF THE STanparRD Orn, Company (1903), p. 131.) This 
practice of posting price has been followed by the larger purchasing companies 
until the present. 
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not be made on a “cost per mile” basis, nor may contracts 
include flat-rate or top price provisions. 

Commercial discounts, on a basis of quantity, are allow- 
able under paragraph 7 of Rule 3, on a basis approved by 
the Administrator, as representing the President, upon 
recommendation of the Planning and Codrdination Com- 
mittee. Regulations regarding such discounts were ap- 
proved February 20, 1934, which, in general set the 
amount of discounts allowable and the quantities for 
which such allowances should be made. After a very 
troublesome trial, these provisions were finally abrogated, 
effective December 1, 1934, upon recommendation of the 
Planning and Coérdination Committee because of the im- 
possibility of enforcement.” This was the first Code pro- 
vision to be set aside for that reason, and it may mean 
that other provisions will ultimately meet the same fate. 
The provision in paragraph 8 of Rule 3 for inspection of 
contracts would seem to make commercial contract regu- 
lations more readily enforceable than the rules in regard 
to spot sales. In so far as these regulations are valid, they 
should be effective to combat the evils at which they are 
directed. As far as the individual service station is con- 
cerned, however, the courts may deny their applicability 
on the ground that these transactions are purely local and 
not a part of interstate commerce. It was so held in 
Cline v. Consumers’ Codperative Gas and Oil Co.” Uni- 


31Commercial Discount Regulations in Code Cancelled by Ickes (1934) Na- 
TIONAL PETROLEUM NEws, December 5, p. 17: This article points out that 
there is now no tie-up between service station and wholesale prices except in 
the Pacific Coast area where the cancellation did not take effect. The prices 
must still be posted, however, and sales at service stations must follow the 
schedule for quantity discounts. 

(1934) Nationa, PerroLeuM News, December 19, p. 18: A number of the 
major companies announced policies in regard to commercial discounts, the 
tendency being to follow the general features of the code schedule, and many 
even retained the contract form used thereunder. 

82 274 N. Y. S. 362, 152 Misc. 653 (1934). The courts seem to be in agree- 
ment on the principle that Congress may regulate interstate commerce and 
matters affecting that commerce. But they differ widely in their interpreta- 
tions of the directness and substantiallity of effect in these and similar cases. 
Some courts retain the criteria of the “original package,” “continuous journey,” 
etc. See Irma Hat Co. v. Local Retail Code Authority for Chicago, 7 F. 
Supp. 687 (N. D. Ill. 1934); Hart Coal Corp. v. Sparks, 7 F. Supp 16 (W. D. 
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formity of prices under the Code is further disrupted by 
the preference accorded farm codperative associations in 
Rules 28 and 29. There seems to be little reason for this 
concession to these associations aside from the prevalent 
political practice of coddling the farmer. A relatively 
large volume of petroleum is disposed of in this manner, 
causing a substantial effect on the market, and the use to 
which the associations put the advantage is not solely one 
of aiding the stricken farmer.” 

In many localities, retail market competition has as- 
sumed the form of indirect price reduction by the giving 
of premiums and additional services. Article V, Rule 
16,** forbids the conduct of lotteries and games of chance. 


Ky. 1934); People v. Home Oil & Supply Co., 3 P. (2d) 67 (Col. 1934); 
Purvis v. Bazemore, 5 F. Supp. 230 (S. D. Fla. 1933). Other courts have 
taken a more liberal view. U.S. v. James W. McAlister, Inc., 8 F. Supp. 529 
(N. D. Cal. 1934); U. S. v. Fletcher, 8 F. Supp. 233 (Idaho 1934); U. S. v. 
Schecter, 8 F. Supp. 136 (E. D. N. Y. 1934); U.S. v. Shissler, 7 F. Supp. 
123 (N. D. Ill. 1934). 

See also U. S. v. Gearhart, 7 F. Supp. 712 (Colo. 1934). 

83 Article V, Rule 28: “The provisions of this Code shall not prevent an 
association, society or corporation organized or incorporated on the codperative 
plan under any law of any State, Territory or District of Columbia or of the 
United States as defined in Rule 29 of Article V of this Code from paying 
patronage dividends to the members or stockholders of such an organization 
in accordance with the provisions of the law, the articles of association, articles 
of incorporation and/or by the laws of such association, society, or corporation, 
and the payment of such patronage dividends by such codperative organizations 
shall not be construed as a violation of this Code, nor shall the payment or 
distribution of such dividends be construed under this Code as an unfair method 
of competition; it being specifically understood that such dividends shall not be 
paid to nonmembers or nonstockholders.” 

Article V, Rule 29: “All farm co6perative societies, associations and/or cor- 
porations organized under the laws of any State, Territory or District of 
Columbia or of the United States, membership in which is restricted to persons 
whose chief source of livelihood is farming or other coGperatives organized 
and existing on July 1, 1933, and which comply with paragraph 12, Section 103, 
of the Revenue Act of 1932, and which distribute their patronage dividends to 
such members only shall be exempted from certain provisions of this Article V 
as hereinbefore specified, provided, however, they shall be otherwise fully sub- 
ject to the provisions of Article V.” 

(1935) Nationa, Petror—euM News, January 30, p. 13: This article gives 
statements of coOperative members which indicate that they proposed to use 
the concession to build up a business to compete with the private companies. 

Prices, Profits, and Competition, op. cit., Supra note 7, p. 261: Speaking of 
farm cooperatives, “Oil inspection department figures published recently in the 
National Petrolewm News, an authoritative journal of the oil trade, show that 
in 46 Minnesota towns where codperative oil companies compete with Standard 
Oil or other private companies, the codperatives are doing 35 per cent of the 
business, and not all of the coGperatives had operated the full year (1926). . 

In 26 of the 48 towns the co6perative company had the largest gallonage.” 

34 Article V, Rule 16: “Lotteries, prizes, wheels of fortune, or other games 
of chance shall not be used in connection with the sale of petroleum products.” 
4 






324 THE GEORGE WASHINGTON LAW REVIEW 


Under an interpretation approved November 10, 1933, 
this rule was made to include radio contests, and the rule 
with its interpretation was the basis of a suit for injunc- 
tion, in United States v. Standard Oil Co. of New Jer- 
sey,> to restrain continuance of the “Babe Ruth Boys 
Clubs.” The bill was dismissed, however, when the clubs 
were voluntarily withdrawn by Standard Oil. Rule 17 
of Article V,** prohibits the giving away of free goods or 
premiums. The Administrator has interpreted this article 
as not prohibiting the giving of minor services such as 
wiping off windshields, nor as prohibiting the giving of 
free articles in the form of advertising specialties which 
have the name of the advertiser permanently attached so 
as to destroy resale value. There have been a few re- 
ported decisions on the constitutionality of this Rule, and 
to date, several have been against the government, on the 
ground that the retail filling station business is strictly 
local and not within the commerce power of the Federal 
government.” Attorneys for the government have argued 
that there is a substantial effect on interstate commerce in 
diverting the flow of such commerce by shifting the 
sources of supply from the normal localities to those of 
cheaper production costs. If the price were driven down 


85 Supreme Court of the District of Columbia, Equity No. 56676, Febru- 
ary 8, 1934. 


36 Article V, Rule 17: “Refiners, distributors, jobbers, wholesalers, retailers, 
and others engaged in the sale of petroleum products shall not give away oil, 
premiums, trading stamps, free goods, or other things of value, or grant any 
special inducement in connection with the sale of petroleum products. 

“Provided however, that the President may grant specific exceptions to the 
provisions of this Rule after such matters have been first considered and recom- 
mendations have been made in regard thereto by the Planning and Codrdina- 
tion Committee.” 


37 United States v. Lieto, 6 F. Supp. 32 (N. D. Texas 1934); United States 
v. Suburban Service Corporation, 5 F. Supp. 798 (N. D. Ill. 1934); United 
States v. Mills, 7 F. Supp. 547 (Md. 1934). 

(1935) Nationa, PerroLeEuM News, January 30, p. 24: The Mills Case is 
to be appealed. This will be the first opportunity for a decision by the Supreme 
Court on this matter. 

Department of Interior, Press Release for March 1, 1935: The government 
will appeal all of the cases which it has lost. 

There have been a number of other cases on the premium provisions, but 
most of them have been disposed of on pleas of guilty with nominal fines, or 
on consent decrees. 
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to a sufficient extent, production would be shifted from 
the 15 states which now have pumping wells, and award 
production exclusively to the states having ‘flush” wells, 
namely, California, Oklahoma, and Texas. The courts, 
however, have held that the result is too remote. If this 
position is taken by the Supreme Court, there would seem 
to be little that the national government could do to re- 
strain this form of price cutting. It has been a serious 
menace to the stable price structure of the industry and 
should, at least, be controlled within reasonable limits. 

The opposite view was taken in Victor v. Ickes** where 
the court held that “the practice of plaintiffs imposes a 
direct burden upon interstate commerce in petroleum 
products and substantially and unduly obstructs the free 
flow of such commerce between Michigan and other states 
of the Union, and substantially and unduly diminishes the 
amount of such commerce.” This seems to be the more 
realistic point of view, since giving of premiums is mere- 


ly a form of price-cutting which seriously diverts the 
channels through which the commerce flows.” There is 
a growing tendency for the courts to deal with commer- 
cial problems in the light of facts and the economic results 
of the practices concerned.* This problem might well be 
one in which such an approach is taken. 


38 Victor v. Ickes, 61 Wash. L. Rep. 875 (Sup. Ct. D. C. 1933). 

39 Strockinc, G. W., op. cit., Supra note 5, p. 85: “A uniform change in 
price may not affect to any great extent the amount sold, but a variation in 
price among the dealers will affect greatly the channels through which dis- 
tribution is effected.” 

40 Borden’s Farm Products Company v. Charles H. Baldwin, 55 Sup. Ct. 
187, 79 L. ed. (Adv. op.) 130 (U. S. 1934): “With the notable expansion of 
the scope of governmental regulation, and the consequent assertion of violation 
of constitutional rights, it is increasingly important that when it becomes 
necessary for the Court to deal with the facts relating to particular commercial 
or industrial conditions, they should be presented concretely with appropriate 
determinations upon evidence, so that conclusions shall not be reached without 
adequate factual support.” Cf. Federal Trade Commission v. Curtis Publishing 
Company, 260 U. S. 568, 43 Sup. Ct. 210, 67 L. ed. 408 (1923), where the 
court examined the entire record to ascertain whether there were additional 
facts not found by the Commission, but supported by the evidence. On the 
basis of its own finding that the evidence did not show unfair competition, the 
court set aside the order of the Commission. Cf. also United States v. Sugar 
Institute (mimeographed opinion not yet reported) per Mack, Circuit Judge, 
S. D. N. Y., March 7, 1934; final decree entered October 9, 1934, 2 C. C. H. 
(F. T. R. S.) 5863, where the court was faced with an exceedingly involved 





326 THE GEORGE WASHINGTON LAW REVIEW 


Another indirect form of price cutting which has devel- 
oped is the practice of selling at a discount from tank- 
wagon posted prices if the consumer or retailer has 
provided his own transportation. If the discount were 
the actual cost of such transportation, there would be no 
objection to this, but there is opportunity here to allow 
arbitrary discounts under cover of allowance for trans- 
portation. Accordingly, Article V, Rule 21, prohibits 
deliveries at refineries or bulk plants into vehicles of the 
buyer, with the exception of such deliveries to bona fide 
jobbers. If enforced, this should be effective, but it may 
run into the same obstacle which has confronted the ef- 
forts to prohibit the giving of premiums, that is, it may 
well be held in many cases to be strictly a local matter. 

The same may be said of Rule 18 which prohibits de- 
liveries from tank-wagons or trucks to motor vehicles. 
This provision seems to have been directed at the “boot- 
legger” who has no station or equipment and is thus 
enabled to sell at lower costs. 

Several other forms of indirect price cutting are pro- 
hibited by the Code. Rule 5 denominates the giving of 
longer credit and greater discounts than the approved 
schedule as an unfair method of competition. Rule 13 
forbids loans, payment of taxes, and the granting of credit 
except for merchandise sold. All of these efforts are 
directed toward removing the means of unfair and secret 
price cutting and would, for the most part, be effective if 
enforced. Nevertheless the degree of enforcement which 
may be expected from the courts depends upon the degree 
to which they apprehend the effect on interstate com- 
merce. Certainly in many of the instances that effect will 
seem indirect and not substantial, but we must not close 
our eyes to the effect which these relatively minor matters 


set of facts and the decision turned upon the determination of facts concerning 
the economic structure of the sugar industry. 


See also, U. . v. Chicago, Milwaukee, St. Paul and Pacific Railroad Co., 2 
L. W. 591 (U. S., March 4, 1935). 
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have had in the past;“* and it must be recognized that 
although each unfair practice discussed above, considered 
alone, may have an unsubstantial effect on interstate com- 
merce, the sum total of them has a tremendous effect. 

Perhaps the most insidious method of unfair competi- 
tion in the retail market is the practice of substitution, to 
which is related the matter of tax evasions. It does not 
require a Code to make these practices illegal, for even 
under the common law the passing off of one product as 
something else was illegal.** Certainly the function of 
the Federal Trade Commission includes the prosecution 
of such methods in a matter so thoroughly impressed 
with public interest as the identity and quality of petro- 
leum products.“ Patently, tax evasion is illegal. 

The Code has provisions on both practices. Rule 12 
of Article V forbids the delivery of petroleum products 
into containers and devices which bear trade marks of 
others. Rule 24 makes tax evasions an unfair method of 


competition. It has been estimated by the U. S. Bureau 
of Internal Revenue that only about five per cent of the 
oil marketed escapes taxation, and that this is a good rec- 
ord of effectiveness for any taxing measure. With a 440,- 
000,000 gallon sale each week, however, the five per cent 
escaping taxes amounts to 22,000,0000 gallons, and this 
is concentrated in the populous centers. With the evasion 


41 Witness the history of the industry after the Sinclair Case which is 
treated infra, note 83. 

42 See Howe Scale Co. v. Wyckoff, Seamans, and Benedict, 198 U. S. 118, 
25 Sup. Ct. 609, 49 L. ed. 972 (1905); Coca-Cola Co. v. Old Dominion Bev- 
erage Corporation, 271 Fed. 600 (C. C. A. 4th, 1921). The courts have gone 
even further in holding that the consumer is entitled to get exactly what 
asks for. Federal Trade Commission v. Royal Milling Co., 288 U. S. 212, 
53 Sup. Ct. 335, 77 L. ed. 706 (1933). Federal Trade Commission v. Algoma 
Lumber Co., 291 U. S. 67, 54 Sup. Ct. 315, 78 L. ed. 655 (1934): “But sav- 
ing to the consumer, though it be made out, does not obliterate the prejudice. 
Fair competition is not attained by balancing a gain in money against a mis- 
representation of the thing supplied. The courts must set their faces against 
a conception of business standards so corrupting in its tendency. The consumer 
is prejudiced if upon giving an order for one thing, he is supplied with some- 
thing else.” 

43 Federal Trade Commission Act (38 Stat. 717), Section 5: “. . . The 
commission is hereby empowered and directed to prevent persons, partnerships, 
or corporations, except banks, and common carriers subject to the Act to 
regulate commerce, from using unfair methods in commerce... .” 
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of from two to seven cents per gallon in taxes, this cannot 
but have a serious effect on the market. Accurate in- 
formation is not available for these illicit activities, but 
it is evident from the recent situation in the Camden- 
Philadelphia area and in other places that the Code is 
not being enforced in this respect.“ It is a difficult mat- 
ter. Probably the only effective control over bootlegging 
and substitutions can be obtained by the codperation of 
the industry itself,“° and while government aid will cer- 
tainly help, no feasible plan has been suggested other than 
watchfulness on the part of the industry and Code author- 
ities. 

It should be noted that there is no effort in the Code to 
remove the control of the Standard Group over the price 
structure of the industry other than the provisions of 
Rule 6 concerning allotment of costs, which, as it has 
been pointed out, is largely offset in effectiveness by Rule 
30; and Rule 4 prohibiting sales below cost. In the light 
of the economic advantages” of these companies, there are 


44 Tax Evasions and Substitutions Prove Obstacles to Marketing Program 
Under Oil Code, by C. C. Willson, Oil and Gas Journal, December 7, 1933, 
p. 12: It is estimated that 20 per cent of the sales around New York were 
bootleg at the time of this article. Bootleg retailers are charged with the 
responsibility for the Camden-Philadelphia price war, where the reductions 
were from 3 to 5 cents per gallon. 

45 Resolution of the Board of Directors of the American Petroleum Insti- 
tute, November, 1931: FAnninc, L. M., PetroLteum CopE HANnpsook, 1933, 
p. 23B: “Whereas, Gasoline tax evasion has become so widespread that it 
threatens to defeat the reason for its existence, and has become a serious menace 
to the industry, Therefore, Be It Resolved, by the Board of Directors of the 
American Petroleum Institute: That it is necessary to take immediate and 
effective measures to put an end to such evasion in all states; Be It Further 
Resolved: That active support be made in each state through that organiza- 
tion of the units of the industry operating in such state, each such organization 
arranging for its own financial control; and Be It Further Resolved: That 
to that end the Institute immediately arrange to aid and assist in the promotion 
and organization of committees in each state for the purpose of combating 
gasoline tax evasion in all its forms and for the procuring and disseminating 
of information and publicity in aid of such effort.” 

46 LarmpLer, H. W., op. cit., Supra note 9, p. 15: “The ownership of oil lands 
in this country is widely scattered. But oil to be of any commercial value must 
pass through the hands of the refiners. The refiners are few. They control 
the narrow pass from the producers to the consumers. They can decide the 
terms on which crude oil is purchased 

“The refining industry is dominated by the Standard Oil group. .. .” 

Strocxinc, G. W., op. cit., Supra note 5, p. 102: “As the largest purchaser 
in the country, the Standard interests have exerted about the same influence in 
determining the price of crude oil as they have in determining the price of 
refined products.” 
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only two measures which could be taken to prevent their 
control over the price structure. The first is actual price- 
fixing by government or some representative body, and 
the second is the complete destruction of the elements 
which bind the companies together. Price-fixing will be 
treated later in this discussion. 

To accomplish the second alternative it would be nec- 
essary to break up the units into sufficiently small interests 
to prevent their attainment of the position of market 
leaders. In short, it would be necessary to take from 
them the advantages of large scale production, and thus 
to place them on a par with the small independents. Such 
an expedient is economically unsound, and would be a 
serious disadvantage from the point of view of the con- 
sumer. Further, under our laws of property it is doubt- 
ful if this could be done. The result would be only to 
open the way for other large independents to become the 
market leaders. These could also be disintegrated, result- 


ing in forcing on the consuming public an industry of 
small high cost units. 

Such a scheme is manifestly absurd, but it seems that 
many are of the opinion that the breaking of the control 
of the Standard group is the only salvation for the indus- 
try.’ Such measures are not necessary. There is no fun- 
damental evil in bigness alone.** Potential power of this 


‘7 Ibid. p. 104: “Economic forces have apparently quite recently engendered 

a conflict of interest between the various Standard companies themselves which 
seems to threaten a genuine dissolution of the Standard organization. 
(p. 106) Thus, prior to its acquisition by the Standard interests, the Humble 
Oil and Refining Co. was an active competitor of the Magnolia in the south- 
west; and these concerns continue to compete for business in the same ter- 
ritory.” 

48 United States v. Standard Oil Co. of New Jersey, 47 F. (2d) 288 (E. D. 
Mo. 1931), p. 297: “Success in business is ordinarily success in competition, 
and such success is a usual incentive to business effort, and is, of itself, com- 
mendable. It is only when this lessening (of competition) is with an unlawful 
purpose or by unlawful means, or when it proceeds to the point where it is 
or is threatening to become a menace to the public, that it is declared unlaw- 
ful.” Federal Trade Commission v. Curtis Publishing Company, 260 U. S. 
568, 43 Sup. Ct. 210, 67 L. ed. 408 (1923): “Success alone does not show 
reprehensible methods, although it may increase or render insuperable the 
difficulties which rivals have to face.” United States v. International Harvester 
Co., 274 U. S. 693, 47 Sup. Ct. 748, 71 L. ed. 1302 (1926): “The law, how- 
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kind needs only reasonable restraint in its use. The Code 
has attempted to regulate that use in the matter of requir- 
ing open, known prices, and in other unfair indirect 
methods of price manipulation. It is regrettable that the 
effectiveness of much of this regulation is offset by the 
exemption in Rule 30. 

There are other disturbing elements in the price struc- 
ture which the code does not attempt to meet. Aside from 
Rules 4 and 6,“ there is nothing in the code which will 
prevent the arbitrary setting of prices in the interest of 
day to day profits, for gaining markets in new territories, 
nor the manipulation of prices for the purpose of stocking 
cheap oil. If these rules were given full effect and en- 
forcement, however, they would probably remove most 
of the dangers of these price movements. The nature of 
these abuses and the difficulty of rectification makes more 
definite regulation rather impractical. 

The effect of long term loans to the industrial units in 
the industry can hardly be approached from a regulatory 
angle.® Such loans are necessary to the financing of busi- 
ness and they contribute to overhead which must be ac- 
counted for in prudent management. Their effect on price 
is probably not substantial aside from their possible effect 
in causing the running of “hot oil.” 

One of the greatest advantages of the larger integrated 
companies has developed from their control of pipe 
lines.” The efforts of the Hepburn Act of 1906 have been 


ever, does not make the mere size of a corporation, however impressive, or 
the existence of unexerted power on its part an offense when unaccompanied 
by unlawful conduct in the exercise of its power.” 

See also, United States v. U. S. Steel Corporation, 251 U. S. 417, 40 Sup. 
Ct. 293, 64 L. ed. 343 (1919). 

49 See supra notes 22 and 25. 


50 As noted in the Department of the Interior Press Release for January 9, 
1934, however, Secretary Ickes appealed to the banks to extend lower interest 
rates and fairer terms. He stated that, “. . . they are requiring producers to 
00 their allowable production in order to repay more quickly borrowed 
unds.” 

51 Srockinc, G. W., op. cit., supra note 5, p. 24. The Pipe Line Cases, 234 
U. S. 548, 34 Sup. Ct. 956, 58 L. ed. 1459 (1913), at page 559: “In this way 
it made itself master of the fields without the necessity of owning them and 
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largely offset by one subterfuge or another and the larger 
companies still continue to keep this advantage largely 
to themselves.** The means by which this has been done 
is through minimum shipment requirements, etc. The 
Code makes no effort to rectify this situation. The only 
provision on this matter is Article VI which provides 
only for investigation and recommendations by the Sub- 
Committee on Transportation.” The Administrator or- 
dered an investigation in November, 1933, and the 
President has recommended legislation divorcing pipe 
lines from the larger companies.“ To date, nothing has 
been done in this regard.” 

The larger companies do not favor this move, claiming 
that it will result in higher transportation costs which 


carried across half of the continent a great subject of international commerce 
coming from many owners but by the duress of which the Standard Oil was 
master, carrying it all as its own.” 

52 Stockinc, G. W., op. cit., supra note 5, p. 98: “The Standard Oil group, 
therefore, together with a few large independent companies, have almost com- 
plete control of the pipe line transportation system of the country today.” 

(1930) INDEPENDENT PeTroLEUM ASSOCIATION OF AMERICA MONTHLY, 
August, p. 33: There were 81,675 miles of pipe line in the country at this 
time, of which 56,430 were controlled by the various Standard units. “It thus 
follows that the Standard Units control about 70 per cent of the oil pipe line 
of the United States.” 

Ibid., March, 1931, p. 16: This article gives an analysis of the holdings of 
10 Standard companies and 10 larger integrated companies. It appears here 
that these 10 companies together with all of the Standard Units controlled 
91,891 miles of pipe line, or 92 per cent of the mileage of the entire country. 

See also, Biaispett, T. C., Jr, THe Feperat, TrapE Commission (1932), 
pp. 223 et seq. 

53 There have been several such investigations—Bureau of Corporations, 
Report . . . on the transportation of petroleum, Govt. Print. Off., May 2, 1906; 
House Report No. 2192, Report on Pipe Lines, 1933. 

Jones, J. E., A Memorial to the Members of the Congress of the U. S. 
Regarding Problems of the Petroleum Industry (1934), p. 14: It is here said 
that these reports do away with the necessity of further investigation, and that 
the new investigation is merely an evasion of meeting the problem. 

54 White House Press Release for April 3, 1933. 

55 Jones, J. E., op. cit., supra note 53, p. 11: Congress authorized divorce- 
ment in the NIRA, Title I, Section 9(b). 

Congressional Investigation, of. cit., supra note 20, p. 2339, Statement of 
Charles F. Roesser, Vice-President of the Production Division of the American 
Petroleum Institute and Member of the Planning and Codrdination Committee, 
Fort Worth, Texas: The transportation committee “reported to the Secretary 
that inasmuch as the Interstate Commerce Commission had already called for 
a complete investigation of rates and practices of all pipe lines, and inasmuch 
as we had no facilities for making that complete investigation, we thought it 
was a duplication of work to do so at the present time, but offered to aid the 
Interstate Commerce Commission in any way we could in that investigation. 
Now, that investigation is going on at this time, I understand.” 
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will ultimately devolve upon the consumer.” That is 
probably true, but if the present control results in an un- 
fair advantage over the independents who are in a rea- 
sonable cost range otherwise, a balancing of the interests 
would require a sacrifice of the consumer interest to the 
extent necessary to offer a fair access and cost to all legiti- 
mate producers and refiners for whom such transportation 
is practical. Further, it is probable that the increased 
cost of pipe transportation would be largely offset by the 
reduction in cost to the refiners and producers now using 
other modes of transportation. 


This would seem to be more a matter for the Interstate 
Commerce Commission than for the Code authorities. 
Pipe lines are common carriers and are under the juris- 
diction of that Commission, but from lack of time and 
facilities pipe lines have not been closely supervised. 
Coérdination of the efforts of the Commission and the 
Code Authority is essential, and the latter could well sup- 
plement the limited facilities of the Commission. 

Article III, Section 1,” contains a request for the Presi- 
dent to investigate importations of petroleum and to 
prescribe limitations thereon in relation to allowable do- 
mestic production. An order was promulgated on Sep- 
tember 2, 1933, limiting imports to the daily average of 
imports during the last six months of 1932.% The decision 


56 [bid., p. 379, Statement of J. Howard Pew, President of the Sun Oil 
Company: “I think that a divorcement of pipe lines would result in a very 
considerable increase in the cost of petroleum production to the public and 
therefore I would not approve it.” This expresses the attitude of the larger 
companies. 


57 Article III, Section 1: “The President is hereby requested, after such 
investigation and hearing as is prescribed by, and subject to the limitations 
contained in, Title 1 of the National Industrial Recovery Act, to limit imports 
of crude petroleum and petroleum products for domestic consumption to vol- 
umes bearing such ratio to the estimated volume of domestic production as 
ye effectuate the purposes of this Code and the National Industrial Recovery 

ct. 


58 Department of the Interior, Order of September 2, 1933: “It is hereby 
further ordered that in accordance with Section 1 of Article III of the afore- 
said code, until further notice, imports of crude petroleum and petroleum 
products shall be limited to an amount not exceeding the average daily imports 
of petroleum and petroleum products during the last six months of 1932.” 
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in the Amazon case” held Section 9(c) of the National 
Industrial Recovery Act, on which this Code provision 
and order are based, unconstitutional. The President, 
however, is empowered under the Tariff Act of 1930% to 
restrict importation of commodities where such importa- 
tion would constitute an unfair method of competition.” 
It should not be difficult to make out a good case against 
unlimited importations as an unfair method of competi- 
tion since this source of supply is almost entirely limited 
to a very small group of the larger integrated companies.” 


The present order is hardly adequate for the purpose 
since there appears to be no particular reason for the 
choice of the last six months of 1932 as the criterion, and 
since this provides an inelastic limitation which cannot 
vary with different market conditions. Even the Inde- 
pendent Petroleum Association of America, which has 


59 See supra note 2. 
60 46 Strat. L. 703 (1930), 19 U. S. C. Supp. VII, § 1337 (1933). 


61 Protection of Patentees Against Importation of Infringing Articles Under 
the Tariff Act (1935) 3 Geo. Wasun. L. Rev. 224, 231. But see, Jn Re Am- 
torg Trading Corporation, C. C. P. A., February, 1935 (not yet reported). 


62 (1930) INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA MONTHLY, 
August, Who Imported the Oil in 1929? p. 14: “Of the 111,000,000 barrels 
of crude and refined oils imported into the United States in 1929, four com- 
panies brought in 92,000,000, or about 83 per cent. 

“The ‘Big Four’ and the amount each imported are as follows: 

Company Barrels 
Standard of Indiana 36,108,535 
Standard of New Jersey 22,879,466 
Gulf Refining Company 21,691,487 
Shell Union (Dutch Shell) 11,756,850 


Total, four companies 92,436,338.” 


Letter of Dr. John W. Frey, Member of the Petroleum Administrative Board 
in Charge of Marketing, to the Special Subcommittee on Petroleum Investi- 
gation, House of Representatives, December 12, 1934: “. . . according to data 
of the questionnaire, imports declined from over 700,000,000 (gallons) in 1930 
to less than 325,000,000 in 1932, and then in 1933 plunged to less than 4,000,000. 
Integrated companies reported imports in 1930 as 700,288,000 gallons; in 1931 
——_—_ gallons; in 1932 as 303,766,000 gallons; and in 1933 as 3,908,000 
gallons.” 

Congressional Investigation, op. cit., supra note 20, p. 711, Statement of 
W. S. Farish, Chairman of the Board, Standard Oil Company (New Jersey) : 
“The Standard of New Jersey imports; the Gulf Oil Corporation. They are 
the two largest importers, I think, at the moment. . . . I think the Sinclair 
Company and the Warner-Quinlan Company are also importers. The Texas 
Company may import, too, a very small amount.” 
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crusaded for years for limited imports, tariff, etc., is will- 
ing to concede the inadequacy of this order.” 

The various agencies dealing with the matter are rather 
badly confused as to the present status of imports. It 
may be safely said, however, that imports are consistently 
exceeding the allowable quantities, and as far as the Code 
authorities are concerned, nothing is being done about it. 


63 [bid., 1416, Statement of Wirt Franklin, President of the Independent 
Petroleum p Pete Fen of America: “We find from a compilation of the figures, 
the orders of the Petroleum Administrator, of domestic allowables to the sev- 
eral oil producing states and the order limiting imports, that is, the allowable 
imports are 4.51 per cent of the allowable domestic production. . I am will- 
ing to concede that the importers be accorded that privilege of having a per- 
centage instead of a fixed figure of the last six months of 1932, which might 
become very unfair in the years to come, so that legislation of Congress should 
fix it at the percentage instead of the fixed figure, the percentage of 4.51.” 


64 Jbid., p. 171, Statement of Hon. Harold L. Ickes, Petroleum Adminis- 
trator: “There appears to be no conflict of opinion as to the authority of the 
Federal Government over imports. If there is to be control of domestic crude 
oil production and refining operations, imports of crude oil and products should 
be controlled.” 

Upon being asked whether the Executive Order under which he was admin- 
istering the industry under the code contained provision for limitation of 
imports, the Secretary said (p. 178), “I cannot answer that positively, but 
offhand my impression is that there is no such provision in the code. One of 
the reasons is that imports of oil are largely controlled through the traffic in 
oil. .. . It has not come up, so far as the Interior Department is concerned, 
so I assume that it is handled through the treasury.” 

Ibid., pp. 1408-1409: Statistical tables compiled by the Independent Petroleum 
Association of America from figures furnished by the Statistical Division of 
the United States Tariff Commission indicate that the daily allowable imports 
of crude under the order are 67,615 barrels. From September, 1933, to August, 
1934, the daily averages were substantially above this figure in all months 
except October and November of 1933. The daily average for the last four 
months of 1933 was 70,103 barrels, and for the entire year was 87,418 barrels. 
The daily average for the first six months of 1934 was 93,659 barrels. 

These Tariff Commission figures show an average daily allowable importa- 
tion of 105,855 barrels for all petroleum products. The monthly reports show 
daily imports of substantially more than this in all months from September, 
1933, to August, 1934, except October and November of 1933 and February of 
1934. The daily average for the whole year, 1933, was 143,974 barrels; and 
for the first six months of 1934 was 136,211 barrels. 

Ibid., p. 157, Statement of Arthur H. Redfield, Bureau of Mines, Washing- 
ton, D.C: “.. according to the figures I got from the Bureau of Foreign 
and Domestic Commerce, the imports of both crude and refined for the first 
seven months of 1934, that is, imports for consumption in the United States, 
averaged 101,000 barrels a day. In the basic six months of 1932, they aver- 
aged 108,000 barrels a day. Of the 108,000 barrels a day, 10,000 barrels were 
bonded imports and 98,000 barrels were imports for consumption. That ex- 
ceeds the 98,000 barrels by 3 per cent, if that is to be taken as the basis. 
However, it has never been made clear just which figure is to be taken as 
the basis. So far as I know, the only figures for the last six months of 1932 
that have ever been published were the figures equivalent to the 108.000 bar- 
rels a day which include both imports for consumption and in bond. There 
was not distinction made at the time. I ascertained the 10,000 barrels in 
hond by patiently digging through the work sheets.” 
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Stabilization of price has been attempted through pro- 
ration of production. This is to be enforced by Federal 
prohibition of “hot oil” in interstate commerce.” Never- 
theless the supply side of price is controlled by stocks and 
not by the amount of oil issuing from wells within the 
continental United States alone.® It is thus obvious that 
the supply, with its effect on price cannot be effectively 
regulated without proper limitation on imports.” Unless 
imports are prorated on some equitable basis, the inevi- 
table result, however unwitting it may be on the part of 
the legislative and executive authorities, will be to place 
in the hands of the larger companies the economic means 
of squeezing out the higher cost independents.” 

Perhaps the most obvious way in which to seek a rem- 
edy for price evils in any industry is through the medium 


65 Section 9(c) of the NIRA and the orders thereunder having been de- 
clared unconstitutional in the Amazon Case, supra note 2, Congress immediately 
passed the Connally Bill which effects the same purpose. This bill was signed 
by the President on February 23, 1935. 


66 (1930) INDEPENDENT PETROLEUM ASSOCIATION OF AMERICA MONTHLY, 
August, p. 16, Imports—Their Effect of Crude Prices: “In the last five years, 
the United States has produced 216,000,000 barrels less crude oil than the total 
demand—and yet the average price has declined from $1.68 a barrel in 1925 
to probably $1.15 in 1929—about 53 cents a barrel. 

“In other words, we produce LESS crude oil than our market called for— 
and at the same time the average price of our crude has DECLINED.” 

Logan, L. M., op. cit., p. 114: The oil industry is often very sensitive to the 
operation of the forces of supply and demand. It does not take an actual 
shortage of oil to bring the prices up. An apparent shortage or an apparent 
oversupply of the product will go a long way in influencing the price trend. . . 
Consequently the price rises faster under such conditions than it would in 
most of the other primary industries.” 


67 This was recognized prior to the era of the codes. Committee on Com- 
merce of the United States Senate, Report 1476, 71st Congress, 3d Session, 
January 26th, (Calendar Day, February 5), 1931: The Committee herein rec- 
ommended the passage of a bill limiting “for the three ensuing calendar years 
the total importation of crude petroleum to 16,000,000 barrels for each of said 
years and (seeking) to prorate the importation permitted upon the basis of the 
amount of importation bo or 1928. The refined products of petroleum are pro- 
hibited for three calendar years ending December 31, 1933... . The producers 
in our own country are told exactly how much they may produce and, in fact, 
are limited to a mere minor fraction of their capacity for production; and yet 
a powerful or rich oil company producing oil in a foreign country may itself 
import oil and its byproducts without restriction or limitation.” 


68 Jones, J. E., op. cit., supra note 53, p. 1: “The purpose of Monopoly 
being to eliminate its competitors, it finds it expedient to cut off the independent 
domestic producer, refiner and marketer from his legitimate sources of supply. 
The cutting off of its competitor’s supply, however, can be accomplished only 
by governmental aid. Accordingly, public policy, through propaganda, is molded 
to support such theories as ‘conservation’ . . . 
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of governmental price-fixing. Even before the Code was 
approved on August 19, 1933, the industry anticipated 
the movement for such price control and evidenced great 
fear of such measures.” Early in the administration of 
the Code, the Administrator announced hearings on the 
matter to begin on November 20, 1933. As a result of 
pressure from portions of the industry, these hearings 
were postponed” pending attempted agreement on meth- 
ods of carrying out the remainder of the Code in such a 
manner as not to require price-fixing. An agreement” was 
submitted on December 7, 1933, which was approved on 
January 19, 1934. The main features of this agreement 
were: (1) a stabilization pool for purchasing distress 
gasoline, (2) an undertaking to supply the needs of small 
refiners’ requirements, (3) guaranteed minimum margins 
for retailers, distributors, jobbers, wholesalers, (4) pro- 
vision for cancellation at any time by the Oil Adminis- 
trator as a safeguard to curb exorbitant prices. The 


approval of this agreement closed the matter of price- 
fixing by the Federal Government to date,” but there is 
still agitation in some quarters in this direction. Codpera- 


69 (1933) Om, anp Gas JourNAL, May 25, p. 20: The article takes the 
position that Government price-fixing would not be advantageous, but rather 
something to be avoided at all costs. “No stretch of the imagination requires 
a Federal dictator to determine the prices at which products should be sold 
to the public, any more than a Federal dictator should be named to fix the 
prices of shoes.” 

70 Administrative Order, October 16, 1933. 

71 Department of the Interior Press Release for November 20, 1933. 

72 Ibid., Press Release for December 9, 1933. 

78 [bid., Press Release for January 19, 1934. 


74 Jones, J. E., op. cit., supra note 53, p. 19: Referring to pooling and mar- 
keting agreements—“Attempt will be made under the terms of these agree- 
ments, to pool the resources of the members of the combine in competitive battle 
against individual persons and organizations possessed with gasoline which can 
be sold by them at modest profit but at prices much lower than those set by 
the combine. . . . In pooling such purchases, the Independent jobber can be 
denied quantities of gasoline which heretofore have constituted a legitimate 
source of supply in passing on to the consumer a product not excessively priced. 
The same old policy of cutting off the supply of the producer is not to be 
applied in cutting off the Independent jobber from his source of supply of 
gasoline. By approving this set-up, the Administrator, in effect, attempts to 
legalize combinations in restraint of trade.” 


75 Congressional Investigation, op. cit., supra note 20, p. 553, Statement of 


Dr. Frey: “. . . We have not in any instance employed the code in fixing 
the price. . . .” 
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tive action on the part of the oil producing states has also 
been proposed, and until recently no agreement had been 
reached. Press dispatches of February 16, 1935, how- 
ever, indicate that such an agreement has been approved 
by the Governors of nine oil producing states. Its effec- 
tiveness depends upon legislative action in the states, and 
there is no direct provision for price-fixing, although it is 
interpreted by some as implying the exercise of that ex- 
pedient.” 

The legality of price-fixing by the Federal Govern- 
ment in general has been discussed in a previous article,” 
from which discussion it appears that there is at least an 
even chance that its legality would be upheld. Its ad- 
visability as applied to the petroleum industry, on the 
other hand, is quite another question. Space does not per- 
mit an exhaustive analysis of its effect upon the industry. 
It does seem, however, that the practical difficulties in 
working out the schedules would be almost insuperable,” 
and enforcement would be even more difficult than in the 
case of the ill-fated commercial discount provisions since 
in the latter there was some means for checking up under 
the provision for examination of contracts.” 

This expedient does not seem to conform to the funda- 
mental theory behind the National Industrial Recovery 


76 Associated Press Dispatch from Dallas, Texas, February 16, 1935; WasuH- 
INGTON SuNpDAY Star, February 17, 1935, p. B-1. 

17 Survey of the Legal Problems in the Codes for the Lumber Industry 
(1935) 3 Geo. Wasu. L. Rev. 172, 173 ff. 

78 PerSONS, WARREN M., CoNSEQUENCES oF Prick Fix1nc 1n COMPETITIVE 
Inbustriges (1933), pp. 11-12: The prices of commodities do not vary by the 
same percentages in any given period. “It has been demonstrated that: there 
is no ‘normal’ price relationship between commodities; there is no ‘normal’ 
price relationship among commodities for depression, for A ng oy recovery, for 
prosperity or for business and industrial recession. . . . To fix prices equitably 
at one point in the price structure requires the price fixing authority to relate 
the prices fixed to all other prices in the structure, affected by the diverse in- 
fluences enumerated and many others. This is a problem of such appalling 
magnitude as to be insoluble by any price fixing agency for a competitive 
industry.” 

79 See supra note 29, Article V, Rule 3, paragraph 8. 

Persons, W. M., op. cit., supra note 78, p. 42: “Enforcement of the price 
fixing order will require a body of enforcing agents even larger than that 
required to enforce the 18th Amendment, increase governmental expenses and 
result in intolerable interference with individual freedom.” 
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Act.” Its effect is to allow the free play of economic 
factors by eliminating unfair practices. If the Code is 
successful in doing this, there is no justification for going 
further and protecting those who cannot meet the compe- 
tition of legitimately operated enterprise. 


RESTRAINTS UPON THE LOAN AND RENTAL OF EQUIPMENT 
FOR THE DISTRIBUTION OF PETROLEUM PRODUCTS 


The increase in competition engendered by the oppor- 
tunity for enormous profits in the marketing of refined 
petroleum products led very early to all manner of in- 
ducements on the part of the great refining companies to 
increase their retail outlets. Not only were these com- 
panies desirous of increasing retail outlets, but they also 
desired to keep control over these outlets, in order to 
exclude the sale of competitors’ products, to protect their 
own products against adulteration or substitution, and to 
control the resale price of their branded goods. 

One of the most common methods, used by the com- 
panies that could afford it, was to loan or rent at a very 
low charge dispensing equipment such as pumps. Gener- 
ally the service station was charged merely a nominal 
rental of one dollar a year. The ordinary agreement was 
to the effect that the service station owner would use the 
pumps or other equipment only for dispensing the prod- 
ucts of the refiner or distributor loaning the equipment. 
This procedure made it possible for thousands of indi- 
viduals with practically no capital to enter the business 
of retailing petroleum products. It meant also that the 
independent refiners, who could not offer such induce- 


80 President Roosevelt, Radio Address, May 7, 1933, as reported in the 
New York Herald Tribune, May 8, 1933: “Government ought to have the 
right and will have the right, after surveying and planning for an industry, to 
prevent, with the assistance of the overwhelming majority of that industry, 
unfair practices and to enforce this agreement by the authority of the gov- 
ernment. 

“The so-called anti-trust laws were intended to prevent the creation of 
monopolies and to forbid unreasonable profits to those monopolies. That pur- 
pose of the anti-trust laws must be continued, but these laws were never 
intended to encourage the kind of unfair competition that results in long hours, 
starvation wages and overproduction.” 
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ments, had great difficulty in securing retail outlets. The 
result was that the practice became prevalent throughout 
the petroleum industry. 

Twenty years ago there was a real need for more serv- 
ice stations in order to satisfy the demands of the rapidly 
increasing automobile owners. Accordingly, at first, this 
artificial procedure for the increasing of service stations 
was looked upon with favor by the general public and 
much of the industry itself. An intensive campaign for 
new outlets was begun, and once started they increased 
like “guinea pigs.” In 1920, the Atlantic Refining Com- 
pany loaned 2,122 pumps. In 1921, it loaned 2,056 
pumps, and in 1922, 2,513 pumps. The Standard Oil 
Company (New York) at the close of 1922 had leased or 
loaned equipment to approximately 19,000 stations in 
New York and New England. This equipment was car- 
ried on the company’s books at a value of $4,500,000. 
The Sinclair Refining Company up until the close of 
1922 had leased 1,617 units at an investment of $375,000." 

A real scramble had begun for control of service sta- 
tions. The increase once started accumulated like an 
enormous snowball. No longer was the competition pri- 
marily for profits, rather it had become competition for 
service stations and gallonage even at the expense of 
profits. Slowly the industry awoke to the realization that 
it had created a Frankenstein which threatened to wipe 
out profits in a mad accumulation of retail outlets. If 
profits were to be maintained the public would be com- 
pelled to foot the bill for this wasteful expansion of mar- 
keting facilities.” 

81 High Cost of Gasoline and Other Petroleum Products, Committee on 


Manufactures, Senate Report No. 1263 (March 3, 1923), Part 2, p. 308; cited 
also in STOCKING, Op. cit., supra note 5, pp. 271-272. 


82 High Cost of Gasoline and Other Petroleum Products, op. cit., supra 
note 81, Part 2, p. 573, L. V. Nicholas, President of the National Petroleum 
Marketers’ Association, before the Senate Committee: “I would say that the 
overequipment, the overdevelopment, and overinstallation of equipment in the 
oil business is the greatest handicap that the business and public have today. 
It is almost incredible. I would venture the statement that with the curb 
pumps a. filling stations installed in the United States at the present time, 
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In 1919 a futile attempt was made by the Federal Trade 
Commission to check the growth of this pernicious sys- 
tem. Proceedings were started against thirty or more 
refineries and wholesalers. ‘The Commission charged that 
the policy of leasing and loaning equipment was in viola- 
tion of both the Federal Trade Commission Act and the 
Clayton Act. The defendants were ordered to “abandon 
the practice of leasing underground tanks with pumps to 
retail dealers at nominal prices and upon condition that 
the equipment should be used only with gasoline by the 
lessor.” 

A number of the orders were held invalid by the Cir- 
cuit Court of Appeals. Finally in 1923 the question 
reached the Supreme Court of the United States in the 
case of Federal Trade Commission v. Sinclair Refining 
Company.” 

The Commission had found “that the practice of leas- 
ing such devices required a large capital investment; that 
many competitors of respondent (Sinclair Refining Co.) 
do not possess sufficient capital and are not able to pur- 
chase and lease devices as respondent does; partly by 
reason of which such competitors have lost numerous 
customers to respondent; that the effect of the practice 
of leasing by contract such equipment, where such con- 
tracts contain the said provision restricting the use of the 
same to the storage and handling of respondent’s products, 
. . . may be to substantially lessen competition and tend 
to create for the respondent a monopoly in the business 
of selling petroleum products.” 

The Supreme Court, however, held that such a method 
of leasing equipment was not an unfair method of compe- 
tition under Section 5 of the Federal Trade Commission 


if there is not another tank put in or another filling station put in, except 
for replacement, the industry would not be overloaded to take care of the 
demands from now on for ten years to come with an increase of ten per cent 
in — each year, or better.” Cited also in STOCKING, op. cit., supra note 5, 
p. A 

83261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 (1923). 
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Act or in violation of Section 3 of the Clayton Act, chiefly 
because, as the court stated, “Respondent’s written con- 
tract does not undertake to limit the lessee’s right to use 
or to deal in the goods of a competitor of the lessor, but 
leaves him free to follow his own judgment. .. . There is 
no covenant in the present contract which obligates the 
lessee not to sell the goods of another; and the language 
cannot be so construed. Neither the findings nor the evi- 
dence show circumstances similar to those of the trying 
covenants of the Shoe Machinery Company.“ Many 
competitors seek to sell excellent brands of gasoline and 
no one of them is essential to the retail business. The 
lessee is free to buy wherever he chooses; he may freely 
accept and use as many pumps as he wishes and may dis- 
continue any or all of them. He may carry on business 
as his judgment dictates and his means permit, save only 
that he cannot use the lessor’s equipment for dispensing 
another’s brand. By investing a comparatively small sum, 
he can buy an outfit and use it without hindrance. .. . 
No purpose or power to acquire unlawful monopoly has 
been disclosed and the record does not show that the prob- 
able effect of the practice will be unduly to lessen compe- 
tition. Upon the contrary, it appears to have promoted 
the public convenience by inducing many small dealers 
to enter the business and put gasoline on sale at the cross- 
roads.” 


This last statement from the opinion is a remarkable 
indication of the failure of the court to understand and 
appreciate the disastrous effect that this practice of leas- 
ing equipment was having upon the industry and indi- 
rectly upon the public who must eventually foot the bill. 
(Compare the statement from the court with that in note 
82, supra, which was made at approximately the same 
time.) The Sinclair case made it clear that existing legis- 


84 United Shoe Machinery Corp. v. United States, 258 U. S. 451, 42 Sup. 
Ct. 363, 66 L. ed. 708 (1922); see also Standard Fashion Co. v. Magrane- 
Houston Co., 258 U. S. 346, 42 Sup. Ct. 360, 66 L. ed. 653 (1922). 
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lation offered no relief for the situation, at least where 
the leasing agreement did not prohibit the lessee from 
selling products of a competitor, so long as such products 
were not dispensed from the lessor’s equipment. 

The result of the Sinclair case seems to have been to 
give impetus to the drive for control of more service 
stations through the loaning of equipment. In 1927, the 
manager of one of the larger companies estimated that 
the total number of outlets had increased during the pre- 
ceding five years from approximately 12,000 to more than 
250,000,—or a station for every 80 automobiles.” By 
1934, the estimate was between 350,000 and 400,000 out- 
lets.*° Late in 1934, an interesting and enlightening sur- 
vey of service stations in the City of Cleveland was made 
by a noted authority on city surveys and population 
tendencies.*” He discovered that there were 1,581 oc- 
cupied gasoline stations in the metropolitan limits, that 
is five stations for every 1,000 families. From 1926 to 
1933 there were 991 building permits issued for station 
construction, with a cost of approximately $2,327,000. 
This authority stated that “stations on three of the city’s 
main arteries are so close together that they average about 
1,300 feet apart on Euclid Avenue; 1,100 feet on Supe- 
rior Avenue; and 1,000 feet on Lorain Avenue... . If 
all of Cleveland’s filling stations were placed side by side, 
they would line both sides of a street extending across 
the city from east to west, a distance of ten miles.” 

The leaders of the oil industry suddenly awoke to the 
realization that expansion must stop if profit suicide was 
to be prevented. The voluntary marketing code of 

85 C, B. White, Chicago manager of Vacuum Oil Co., “Prices, Profits, and 
Competition,” op. cit., supra note 7, p. 9; also cited in (1927) Nar. Per. 
News, April 20, p. 27. 

86C. B. Ames, Ch. of Board of Texas Co., in a speech before Economic 
Council for Engineers, (1934) Nat. Per. News, Aug. 22, p. 18. 

87H. W. Green, (1934) Nat. Per. News, Dec. 26, p. 70; see also (1934) 
Nation MAGAZINE, March 7, p. 271. 

88 Allan Jackson, Vice-President Standard Oil Co. of Indiana, (1933) Om 


AND Gas JourNAL, May 25, p. 10: “Continuance of expansion of the number 
of outlets under the stimulus of various unsound inducements will spell the 
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1929* was a sincere effort on the part of the industry to 
remedy many of its marketing defects. That code pro- 
vided for the ending of this practice of loaning and leas- 
ing of equipment.” The impossibility of enforcing such 
a voluntary code, however, has already been indicated. 
Only the authority of law could put an end to the dis- 
astrous practice. 

When public hearings were held to formulate the 
petroleum code the entire question of control and expan- 
sion of service stations was heatedly discussed. The inde- 
pendents contended, not only that the large companies 
controlled most of the outlets, but that they managed the 
stations which they controlled in an extravagant manner, 
furnishing the public with needless services free of 
charge, which simply boosted operating costs and cut 
profits.” 


ruin of the business. .. . By providing equipment, painting signs and furnishing 
nearly everything else needed, except a lot and building, oil companies have 
made it easy for almost anyone to get into the oil business. The result we 
see in three or four service stations on nearly every good corner, all losing 
money, where one could handle the business and make fair profit on a smaller 
margin. 

“T believe it is evident that the industry cannot continue its marketing activi- 
ties on anything like the basis which has grown up in easier times. Important 
changes are bound to result as a matter of self-preservation whether we like 
them or not. Some of the remedies which have been harped upon at meetings 
and in the trade press for years are going to become the subject of action.” 

89 Supra note 18. 

90 Allan Jackson, supra note 88: “My company has made a thorough study 
of the situation and has arrived at some clear-cut ideas as to steps which it 
believes are necessary to prevent further disintegration of good business pro- 
cedure in marketing motor fuel and oil. Outstanding among these ideas are 
the following: 

“(7) We believe the time has come to put into effect Rule No. 1 of the 
Code of Marketing Practices which declares, ‘The practice of loaning and 
leasing gasoline pumps, tanks and other equipment is unsound and uneconomic, 
and should be discontinued at the earliest possible moment consistent with 
existing conditions.’ We feel that we ought to discontinue lending gasoline 
storage and dispensing equipment to our A. A. A. connections as well as to 
dealers. We might maintain existing equipment as to painting and advertising, 
but if any such equipment becomes unfit for use, we feel that the lessor or 
dealer ought to replace it at his own cost. We feel oil companies should not 
handle or sell any gasoline or lubricating equipment.” 

91M. A. Hallgren, (1934) Nation, March 7, p. 272: “The independents 
asserted that they could profitably operate filling stations by selling gasoline 
at retail at a margin of no more than two and a half to three cents over the 
wholesale price. The larger companies, the independents declared, were in- 
sisting upon a margin of five and a half to six and a half cents in order to 
cover the cost of operating palatial filling stations in high-rent districts. They 
pointed to ‘the incredible waste and the insane duplication of marketing out- 
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The Code as finally formulated attempted to stop this 
expansion of service stations by eliminating the induce- 
ments for individuals who had no capital to enter the 
retail petroleum trade, and also to check the control ob- 
tained by the larger companies through sale, loan, or 
lease of equipment. Rule 7 of the Code” in brief pro- 
hibits “selling, leasing, loaning, and replacing or other- 
wise furnishing pumps, tanks, air compressors, greasing 
equipment or guns, lubricators, or other equipment to 
retailers except: 

“(a) Pumps, globes and usual advertising signs. 

“(b) Equipment sold by manufacturer thereof not con- 
ditioned upon the purchase or use of petroleum products. 

“(c) The installation of equipment sold or loaned 
prior to September 2, 1933, to the customer or to another 
refiner, jobber, distributor or wholesaler. 

“(d) Purchase for competitive distribution by a codp- 
erative society as described in Article V, Rule 29. 

“(e) Service stations owned in fee or erected by sup- 
plier on vacant ground under lease. 

“(f) Service stations under lease for not less than five 
years at substantial rental not determined by volume of 
petroleum products and noncancellable under five years 
by either party.”” 

Rule 8 prohibits construction and repair of such equip- 
ment by refiners, distributors, jobbers, wholesalers, or re- 
tailers, for the benefit of consumers or those selling to 
consumers.” 


lets,’ and added that ‘it would seem the petroleum industry has simply decided 
that the consumer must pay for all of this madness.’ 

“The latter (large companies) have a virtual monopoly on conveniently 
located filling-station sites.” 

92 Petroleum Code, Art. V, Rule 7. 

93 Interpretations of Code of Fair Competition for the Petroleum Industry 
(as related to marketing), Published Nov. 23, 1933 (distributed by Planning 
and Coérdination Committee under the Petroleum Code). 

947d. Article V, Rule 8 (interpretation): “The rule prohibits the con- 
struction, repair, lease, loan, or furnishing of driveways, buildings, canopies, air 
compressors, grease lifts or pits, grease equipment, grease guns, air towers, 
light poles, flood lights, material for driveways, buildings, or canopies, or any 
other equipment of any character whatsoever unless: 

“(a) It comes under exceptions stated in Rule 7. 
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It is obvious that these provisions of the Code, if en- 
forced, would put an end to the practice of loaning and 
leasing equipment, and would do much to check the fur- 
ther expansion of service station outlets. There can be 
little doubt that such a remedy has been imperative and 
that the oil industry stands ready to codperate in the 
enforcement of the provisions on equipment. Indeed 
there seems to have been very little difficulty in the en- 
forcement of this section of the Code.** As one of the 
Code officials has expressed it, ““The observance of these 
rules is worth all of the time and money that have been 
put into the Code work.”” 

Valuable as such provisions are, however, in checking 
service station expansion and control, they are far from 
sufficient. The Code does nothing to stop the increase of 


“(b) The site is owned in fee. 

“(c) At the time a valid and binding lease is executed site is unimproved 
for sale or storage of petroleum products. 

“(d) The lease is for a period of at least five years, on an existing filling 
or service station, bearing a substantial rental not determined by 
the volume of petroleum products, and cannot be cancelled by 
either party before five years have expired.” 


Article V, Rule 9 (interpretation): “Repairs must not be made to equip- 
ment of any kind owned by retailers or consumers. 

“Repairs may be made to existing loaned and installed equipment owned by a 
refiner, jobber, distributor, or wholesaler if this can be done on the premises 
where the equipment is located. The equipment must not be taken from dealers’ 
or consumers’ place of business in order to repair same, except that under- 
ground tanks may be repaired off the premises in order to minimize fire 
hazards and comply with fire regulations.” 

Rule 10 prohibits refineries and distributors from furnishing free or selling 
any paint to retailers or consumers, except for the painting of pumps of the 
refiner or distributor or for usual advertising signs. 

Rule 22 forbids refiners and distributors from rendering any burner service 
in connection with the sale of heating oils and fuel oils unless a fair and 
reasonable charge is made. It also prohibits a refiner or distributor from 
giving commissions in connection with the sale of heating oils to dealers in 
oil burners or such dealers’ employees. 


95 A. M. Petty, head of the Washington Bureau of the (1934) Nat. Per. 
News, Oct. 12, p. 16: “There is quite general compliance with the provision 
prohibiting the loaning of equipment to resellers and consumers. This alone 
has saved the independent marketer and integrated company alike huge sums 
of money.” 


96P. M. Miskell, Chairman of Region No. 4 Marketing Division of the 
Oil Code Administration, (1934) Nat. Pet. News, Oct. 10, p. 27: “We find 
an almost universal observance of Rules 7, 8, and 9, concerning loaning and 
leasing of equipment; and the result in savings to the oil companies in the 
industry on these rules alone has not only materially reduced the unnecessary 
investment that was going on in the business, but has cut down the number 
of new outlets.” 
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stations which are owned in fee by refiners or distribu- 
tors.” Nor does it limit the construction cost of the new 
stations or adequately restrict the free services which such 
stations furnish to customers, all of which cuts into profits 
or boosts the cost to the consumer. This view is substan- 
tiated by the opinion of the Chairman of the Planning 
and coérdination Committee of the Petroleum Adminis- 
tration, who states that, “The marketing branch of the 
business cannot be expected to enjoy much prosperity 
under existing conditions and no Code or Code Authority 
can change the situation greatly. There are too many 
service stations and the service generally maintained is 
too extravagant.”” 


If governmental control over the oil industry is to be 
continued, which would seem to be a foregone conclusion 
(in spite of the Amazon decision), it might be advisable 
to adopt further regulation to control the increase of re- 
tail outlets. The Consumers’ Advisory Board of the 


NRA, almost a year ago, suggested that, “The restriction 
of uneconomic duplication might well take the form of a 
system of licenses for new stations with perhaps provi- 
sions for fixing the minimum distance between stations 


87 High Cost of Gasoline and Other Petroleum Products, op. cit., supra 
note 81, part 3, p. 816: “The Standard Oil Company of Indiana on January 1, 
1923, operated 1,668 service stations throughout its marketing territory. Dur- 
ing the first six months of 1922 the Shell Company of California marketed 
44 per cent of the gasoline which it refined through its own service stations. 
Similarly, the Standard Oil Company of California currently markets approxi- 
mately 37 per cent of its gasoline through its own service stations.” 


98 A. L. Beaty before American Petroleum Institute, (1934) Nar. Pert. 
News, Nov. 14: “Companies insist upon maintaining magnificent stations and 
many of them. Due to long division of gallonage marketing costs have mounted. 
I dare say that the average cost of the companies from bulk station to auto- 
mobile through company owned stations is in the neighborhood of seven cents 
per gallon for gasoline.” 

See also dd. p. 24-T, speech of the President of the Institute. 


See also speech of Mr. Ickes before the Institute, id. p. 19 or (1934) Dairy 
Om News, Nov. 15, p. 18: “I recommend to the oil industry that it put 
some curb on the reproduction of service stations. In your own interest as 
well as that of the public, you might well consider the advisability of operating 
this important branch of your industry on some other than the guinea pig 
theory. It might be well to establish a birth control clinic in an effort to 
control an output that has already put a severe strain on our whole economic 
system.” 
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and for a sliding scale of distance between stations in 
some inverse ratio to density of population.”” 


“TEASE AND AGENCY” AND “LEASE AND LICENSE” 
AGREEMENTS 


The leasing and loaning of equipment was not the only 
method by which the oil companies waged their relentless 
campaign to obtain control of more and more service sta- 
tion outlets. These companies not only desired more out- 
lets but they connived to obtain such control over outlets 
that they could dictate the resale price of their petroleum 
products and forbid the sale of competitors’ goods. There 
were, of course, no legal obstacles to such control over 
stations owned by the marketing companies and a consid- 
erable percentage of refined products are so marketed.*” 


The legal obstacles arose when the oil companies at- 
tempted by contractual agreements to exert such control 
over service stations owned by individuals. As early as 
1911 the Supreme Court of the United States in the 
Miles Medical case*’ had held that a system of dealer 
contracts for the purpose of maintaining retail prices was 
illegal and void, as injurious to the public interest. Of 
course the maintaining of resale prices has not been such 
a vital issue to the great oil companies since much of their 
competitive activity has consisted rather in the cutting of 
resale prices. They were much more interested in meth- 
ods to bar the sale of their competitors’ products from 
service stations which marketed their goods. Neverthe- 
less the courts have consistently held that “exclusive 
dealer” contracts, at least where they tend to create mo- 


99 (1934) On, anp Gas Journat, April 26, p. 16. 


100 Prices, Profits, and Competition, op. cit., supra note 7, p. 55: “In 1925, 
19 gasoline-marketing companies, including both Standard and large independ- 
ents whose total sales were 7,839,758,990 gallons of gasoline, or 83.4 per cent 
of the total for the country, sold 1,510,347,331 gallons, or 19.3 per cent of their 
total sales direct to the consumer through their own service stations”; see 
supra note 97. 


101 Dr. Miles Medical Co. v. John D. Parker & Sons Co., 220 U. S. 373, 
31 Sup. Ct. 376, 55 L. ed. 502 (1911). 
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nopolistic control, are in violation of the Clayton Act 
and the Federal Trade Commission Act.*” The dicta in 
the Sinclair case made it perfectly clear that no exception 
would be made in the marketing of petroleum products.” 


On the other hand, it is equally well established that 
price and exclusive dealer control can readily be exer- 
cised over a retailer if he is a licensee or an agent of the 
manufacturer or distributor.“ Attempting to take advan- 
tage of the opportunities offered by these decisions, the 
oil companies worked out the so-called “lease and license” 
and “lease and agency” agreements. Under these agree- 
ments, the owner of a service station leased his station to 
a large oil company for a monthly rental and was then 
made a “licensee” or “agent” of the oil company.” Such 


102 Supra note 84. 
1038 Supra note 83. 


104, S. v. General Electric Co., 272 U. S. 476, 47 Sup. Ct. 192, 71 L. ed. 
362 (1926); Federal Trade Commission v. Curtis Publishing Co., 260 U. S. 
568, 43 Sup. Ct. 210, 67 L. ed. 408 (1923); see also Bauer & Cie. v. O’Donnel, 
229 U. S. 1, 33 Sup. Ct. 616, 57 L. ed. 1041 (1913), and the dissenting 
opinion in the Miles Medical Case, supra note 101. 


105 Prices, Profits, and Competition, op. cit., supra note 7, pp. 256-257: “The 
methods used by the various petroleum companies vary greatly and in some 
instances the company varies the rigidity of its requirements in different sec- 
tions of its territory in accordance with the competition encountered. 

“Lease and license’ agreement of the Texas Co—The Texas Co.’s method 
of inducing the exclusive handling of its products consists of two or three 
contemporaneously executed instruments in the form of (1) “lease” from the 
filling station operator to the Texas Co. covering the filling station property, 
(2) “license” agreement whereby the Texas Co. “licenses” the operator to 
operate his station, leased by the Texas Co., for the handling of the Texas 
Co.’s products exclusively, (3) “sales agreement” stating terms and conditions 
upon which the Texas Co. agrees to furnish its products to the operator. 
The restrictive clause may appear in any one or more of these three. 

“In effect, many of the service station proprietors who desire to handle 
Texas Co. gasoline must lease their stations to the Texas Co. for a rental 
which is generally based on the estimated sales of gasoline to be made at the 
station. For example, if it is expected that the station will sell 5,000 gallons 
per month, the Texas Co. then grants the original proprietor a license to 
operate the station which he has rented to the company, and for this license 
the operator usually pays $1 per year. In consideration for the monthly 
rental, which is practically a price concession, and for the license to operate 
his own station, the operator agrees to handle the petroleum products of the 
Texas Co. exclusively. This latter agreement is sometimes embodied in the 
so-called ‘license’ and is sometimes in a separate document. The term of 
the ‘license’ and other agreements is generally identical with that of the ‘lease’ 
and carries a provision that should the lease or other agreement be terminated 
before its expiration, the license automatically terminates simultaneously. 

“An example of the restrictive clause included in the ‘license’ agreement is 
contained in a license between the Texas Co., licensor, and Paul R. Schwarz, 
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agreements might be used to control resale prices, to fos- 
ter tying contracts which obligated the owner to sell other 
products of the refiner or distributor in conjunction with 
his gasoline, or to establish exclusive dealers in the prod- 
ucts of the oil company. 

While the Petroleum Code was being formulated, the 
Federal Trade Commission was in the midst of an inves- 
tigation, not yet completed, to determine whether these 
agreements were illegal restraints on trade. The Code, 
Article V, Rule 19** provided that, pending the decision 


licensee, of Milwaukee, Wis., dated January 2, 1924, to continue for a period 
of 2 years and 10 months. 


“*7. The licensor hereby reserves the right to terminate forthwith this 
license agreement in the event of the expiration or other termination of 
sales agreement or agreements now in force or any agreement in con- 
tinuation thereof or in substitution therefor, or in the event that the 
licensee shall cease to store, handle, or sell through the equipment, the use 
of which is licensed, exclusively the products of the licensor.’ 


“The Texas Co. has also secured the entire business of service stations by 
inserting in its contract therewith a clause specifying that the company is to 
furnish ‘a quantity of gasoline, lubricating oils, greases, and other products 
equal to the requirements of the’ service station operator during the term of 
the contract. 

“Lease and agency’ agreement of the Standard Oil Co. (Indiana).—The 
Standard Oil Co. (Indiana) has executed lease agreements with some service 
station operators similar to those of the Texas Co. The Standard of Indiana, 
however, then placed the operators in charge of the stations as agents on a 
commission basis. This commission generally has been the same as the margin 
between the tank-wagon and service-station prices. 

“The restrictive clause appeared in an ‘authorized agent’s’ agreement, and 
provided that the Standard of Indiana should keep the filling station fully 
supplied with gasoline. The operator is permitted to handle petroleum products 
other than gasoline for his own account and to engage in handling automobile 
accessories, but ‘shall not permit said business to interfere with his duties 
under this agreement,’ viz., the sales of gasoline furnished by the Standard 
Oil Co. (Indiana). Provision is also made that all sales for the company 
shall be for cash. 

“Thus it will be seen that the operator is restricted to handling the products 
of the Standard of Indiana exclusively only in the case of gasoline.” 

(Also gives other similar agreements by such companies as: Gulf Refining 
Co., Atlantic Refining Co., Sinclair Refining Co., and Skelly Oil Co.) 

106 “Rule 19. Pending decision by the Federal Trade Commission as to 
whether the lease and agency, lease and license methods of marketing petroleum 
products constitute an unfair trade practice: 

“(a) No new contract shall be written under either method, 

“(b) Any such contracts now in effect shall not be renewed for a 
period exceeding one year, and the cancellation privilege shall be on notice 
not exceeding thirty days, 

“(c) Provisions of Rules 7 and 8 shall apply in all instances to exist- 
ing lease and agency and lease and license contracts and to renewals, 
as above defined, 

“(d) In so far as lease and agency and lease and license agreements 
are concerned, the provisions of Rule 15 shall not apply to soliciting the 
sale and purchase of petroleum products, and 
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of the Federal Trade Commission as to the legality of 
such agreements, no new contracts of this nature should 
be entered into, and any such contracts then in effect 
(August 13, 1933) could not be renewed for a period 
longer than one year. If the Federal Trade Commission 
did not reach a final decision within sixty days, the Presi- 
dent or some agency designated by him was to make the 
decision. 

The Commission was most reluctant to make the re- 
quired final decision. In fact before the Code became 
effective an unsuccessful attempt was made in the Cub- 
berly case*” to compel the Commission by mandamus to 
reach a conclusion. Finally by letter of November 1, 
1933, to General Hugh S. Johnson, National Recovery 
Administrator, the Commission declined to make the de- 
cision. Through its Chairman, Charles H. March, it 
stated that “the Commission’s statutory procedure—call- 


“(e) Should the Federal Trade Commission fail to render a final deci- 
sion on the validity of lease and agency and lease and license agreements 
within 60 days of the effective date of this Code, the President, or agency 
designated by him, may make a final decision prohibiting such marketing 
methods, or authorizing them without condition or upon such conditions as 
he or it may prescribe; or the President or agency designated by him 
may in his or its discretion temporarily prohibit the use of such market- 
ing methods pending the decision of the Federal courts, or he or it may 
temporarily authorize such methods pending decision of the Commission 
and of the courts, either without condition or upon such conditions as he 
or it may prescribe.” 


“Rule 20. Refiners, distributors, jobbers, or wholesalers may own service 
or filling stations or sites for same and may fully equip such stations or sites 
and may lease, operate, or license such stations or grant a license to anyone 
to operate such stations for the distribution of petroleum products manufac- 
tured or sold by such refiner, distributor, jobber, or such refiner, distributor, 
jobber, or wholesaler may employ anyone as agent of such refiner, distrib- 
utor, jobber, or wholesaler for the sale of petroleum products thereat.” 


107 U. §., ex rel., Warner I. Cubberly v. Federal Trade Commission, Annual 
Report of the Federal Trade Commission for 1934, p. 85: “On August 4, 
1933, at the instance of the petitioner, the Supreme Court of the District of 
Columbia issued a rule requiring the Commission to show cause why a writ 
of mandamus should not issue, compelling it to issue formal complaints in 
proceedings pending before it based on lease-agency and lease-license contracts 
entered into by the large oil companies with retail gasoline dealers, or to imme- 
diately rule upon and make public its opinion concerning the legality of such 
agreements.” 

In its answer the Commission pointed out that the decision in this matter 
was within the statutory discretion of the Commission and therefore not one 
upon which mandamus could lawfully operate. Justice Cox, on August 11th, 
sustained the Commission and discharged the rule to show cause. The deci- 
sion was not appealed. 
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ing for the issuance of a complaint, the filing of an 
answer, the taking of evidence, the filing of briefs, and 
argument before the Commission, culminating in the is- 
suance of a cease and desist order, or the refusal so to 
do—permits no ‘final decision’ by the Commission with- 
in the prescribed time limit.” The letter continued by 
stating that the only decision which could be made within 
sixty days would be the refusal to issue a complaint, upon 
a determination that such agreements were not in viola- 
tion of law, which conclusion the Commission felt it 
could not reach upon the evidence gathered during its 
investigation.” 

Accordingly by order of November 9, 1933, Adminis- 
trator Ickes provided that “Article V, Rule 19, and its 
interpretations are effective until the President or agency 
designated by him makes a decision.” That is the 
present status of the Code as to “lease and license” and 
“lease and agency” agreements. 


If the spirit of the Clayton Act and the Federal Trade 
Commission Act are still to prevail, there would certainly 
seem to be slight justification for upholding such agree- 
ments. It may be that the objections to such arrange- 
ments, that they are used to maintain resale prices, is no 
longer valid in view of Article V, Rule 26 of the Code,” 
which “permits a limited type of resale price mainte- 


108 Code of Fair Competition for the Petroleum Industry (distributed by the 
Planning and Coérdination Committee) pp. 27-29: “A definitive decision upon 
such a difficult legal question should not, in the Commission’s judgment, be made 
upon the present state of the record before the Commission. Ultimate legal 
determination of these issues may well await a fuller development of their 
factual basis.” 

109 Or, Cope Data Book (Issue No. 4), Published by Nationa, PEeTroLEuUM 
News, p. 66. 

110 Article V, Rule 26: “In all sales of trade-marked or branded petroleum 
products for resale, refiners, distributors, jobbers, or wholesalers may, by con- 
tract, require purchasers to sell at prices therein designated for such resale; 
and may further require that if such products are thereafter sold by such 
purchaser for resale, the original purchaser shall incorporate a similar provi- 
sion in the contract with its purchaser for resale. 

“Any purchaser who agrees to sell any refined petroleum products at the 
prices designated therefor by the refiner, distributor, jobber, or wholesaler, 
from whom purchased, shall make all sales thereof at prices not less than 
those so designated.” 
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nance.” It does seem evident, however, that there is 
nothing in the Code which legalizes exclusive dealer 
agreements, or tying contracts. In fact the rules as to the 
loaning and leasing of equipment’ are express condemna- 
tion of such practices. 

Although no final decision on this issue has yet been 
made, the situation as it exists at present under the Code 
certainly tends to vitiate the value of such agreements to 
those who have executed them. Article V, Rule 15,” 
expressly prohibits the inducing of a person to break a 
contract for the sale of petroleum products, but Rule 
19(d)** provides that Rule 15 will not apply to “lease 
and agency” and “lease and license” agreements, in so far 
as they forbid the station owners to sell products of com- 
petitors of the refiners or distributors under whom the 
station owners operate as “agents” or “licensees.” The 
effect of this proviso is simply to vitiate any exclusive 
dealer arrangement in “lease and license” and “lease and 


agency” agreements. Third parties can freely sell to such 


“agents” or “licensees,” and, vice versa, the ‘“‘agents” or 


“licensees” can freely buy from third parties. There is 
little possibility of compelling the “agents” or “licensees” 
to abide by their agreements, should they care to violate 
them.™* 


111 Article V, Rules 7 and 8. 


112 Article V, Rule 15: “No refiner, distributor, jobber, wholesaler or re- 
tailer or other person engaged in the sale of petroleum shall knowingly induce, 
attempt to induce, or assist a party to break a then existing contract for the 
sale of petroleum products or a then existing lease of the premises used for 
the sale of petroleum products between that party and another. 

“No refiner, distributor, jobber, wholesaler, retailer or other person engaged 
in the sale of petroleum products shall sell or deliver any naphtha, gasoline, 
motor fuel, lubricating oil, grease, kerosene or heating oil to anyone, knowing 
that such sale or delivery will violate or prevent the performance of a then 
existing written contract between the person to whom the sale or delivery is 
made and another. 

“No contracts in violation of this code are protected under this rule. Nothing 
herein contained shall preclude the sale or delivery of any naphtha, gasoline, 
motor fuel, lubricating oil, grease, kerosene, or heating oil to any person who 
justifiably refuses further compliance with any existing written contract.” 


113 Supra note 106. 
114 R, B. Stafford, Staff writer (1933) Nationar Perro.eum News, Novem- 


ber 15, pp. 11-12: “Under Rule 19(d), which suspends 15 as to lease and 
agency and lease and license agreements it is possible for any supplier to sell 
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This situation under the Code, in conjunction with the 
premonition that the final decision when made will be 
unfavorable to “lease and license” and “lease and agency” 
agreements, is undoubtedly leading many companies to 
terminate such contracts. It seems the desire of Admin- 
istrator Ickes that a mutual agreement may be worked 
out with the industry for the gradual liquidation of this 
entire system of marketing control.”’ Yet the Planning 
and Coérdination Committee of the Petroleum Adminis- 
tration itself has, as yet, been unable to concur upon a 
plan which would meet the economic necessities of the 
situation, entirely aside from the legal difficulties entailed 
in making such a program effective."* Of course, if a 


petroleum products to the agent or licensee of an oil company if that agent or 
licensee is operating under the lease and agency, or lease and license method 
of marketing. 

“The only barriers against throwing the whole lease and license system over- 
board are state laws supporting the inviolability of contracts. 

“In the discussions around Washington the term ‘tolerance oil’ has been 
added to the petroleum vocabulary. This is the oil, usually a widely known 
brand, that lessees of stations permit their agents—in most cases the lessors of 
the stations—to sell to meet popular demand. This oil may be found in back 
rooms of stations and in the case of packaged oil, stuck away in cupboards 
or under tables. Recently it has been coming out in the open.” 


115 Statement from Administrator Ickes (1934) Nationa, PETRoLEUM News, 
July 11, pp. 11-12: “This (system of agreements) has tended to freeze the 
retail outlets in the hands of the larger companies and deprive the independent 
producer and distributor of necessary outlets. The national marketing agree- 
ment, as approved last January, will permit the orderly liquidation of this 
method of marketing. (Ed. note—Unfortunately this agreement has been 
dropped because of legal defects.) It provides that lease and agency and 
similar agreements shall not be renewed as they expire. 

“These agreements could not be cancelled instantly without disrupting the 
entire marketing structure because approximately 65 per cent of the retail 
outlets are involved. The national marketing agreement has been resubmitted 
to the industry for future consideration. It is our understanding that it will 
be placed before us for reconsideration in the near future. 

“Meanwhile, many companies are permitting their lease and similar contracts 
to lapse, anticipating a ruling which will abolish such contracts. This signifies 
the successful conclusion of a campaign originally brought before the Federal 
Trade Commission by independent operators and associations several years ago, 
and on which the Federal Trade Commission made no decision.” 


116 (1935) NatIoNAL PerrotEuM News, January 30, p. 11: “Recommenda- 
tion for an industry agreement on lease and agency, and similar contracts, was 
deadlocked in the Planning and Codrdination Committee by a tie vote, 11 to 11, 
tabulated late last week after members had voted by mail. 

“Following are the major points in the recommendation for lease and agency, 
lease and license, and exclusive dealing contracts : 

“All exclusive dealing contracts to have a 30-day cancellation clause, that 
could be exercised by either party. 

“Exclusive contracts for all products to be separate, not contingent upon an 
exclusive contract for any other product, nor linked in any way with any 
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satisfactory agreement were reached, the President, under 
Article V, Rule 19(e),"’ would have the authority to put 
such a plan into operation as law. This seems to be the 
only effective solution of the problem, especially since 
the Federal Trade Commission is obviously reluctant to 
make a final decision in the matter. 


Eprtor’s Nore.—Just as this article goes to press Administrator Ickes, by 
Press Release of March 5, 1935, has issued the iollowing regulations: 


“It is, therefore, ordered, pursuant to the authority of the Act of June 16, 
1933, known as the National Industrial Recovery Act (48 Stat. 195), to 
Executive Order 6260-A, authorized by Section 2 (b) of said Act, to Article 
V, Rule 19, and to Article I, Section 2 of the Code of Fair Competition for the 
Petroleum Industry, approved by the President August 19, 1933, in conformance 
with the provisions of Section 2 (a) of the said act, that: 

“1. Any provisions in lease and agency, lease and license or other form of 
exclusive dealing arrangements requiring the exclusive sale at a retail outlet of 
any petroleum product other than gasoline or motor fuel are unfair competitive 
practices and in violation of this Code, and no refiner, distributor, wholesaler, 
jobber or retailer shall attempt to enforce any provisions in existing contracts 
requiring such exclusive sale or otherwise attempt to exclude such products; 


“2. Any provisions in any exclusive dealing arrangement whereby the 
operator of a retail outlet or outlets receives any price advantage in return for 
the exclusion of the products of competitors from such outlet or outlets, are 
unfair competitive practices and in violation of this Code, Provided that, pending 
decision by the Federal Trade Commission, this shall not apply to rent paid to 
operators of retail facilities leased by such operators to the supplying refiner, 
distributor, jobber, wholesaler or retailer or to price advantages allowed to bona 
fide agents ; 

“3. Any operator of a retail outlet for petroleum products under a lease and 
agency, lease and license or other form of exclusive arrangement may cancel 
the same upon giving thirty days notice in such form as may be required by law. 
Any failure on the part of a refiner, distributor, jobber, wholesaler or retailer 
to accept such notice as an effective termination of the entire arrangement shall 
be an unfair competitive practice and in violation of this Code; 

“4. Article V, Rule 19 shall remain in full force and effect, subject to the 
terms and effect of this decision; 


“5. This decision shall not be construed to affect exclusive dealing arrange- 
ments of the character described in Article V, Rule 20, Provided that, Rule 20 


other product, and exclusive dealing contracts on one product not to be used 
as a sales weapon for contract on any other product. 

“All cancellable lease and agency, lease and license, and exclusive dealing 
contracts to be cancelled at least within 90 days after such a rule should be 
promulgated. 

“No existing exclusive dealing arrangement should be renewed except as 
follows: 

“1. All such contracts made prior to August 19, 1933, and renewed since 
that day, to be cancelled not later than 45 days after promulgation. 

“2. Those made prior to August 19, 1933, and not renewed since that 
date, should be cancelled at the earliest possible date under terms of such 
contracts. (These would be long term contracts.) 

_ “3. Where a contract has a penalty payment clause in case of cancella- 
tion, no cancellation would be required unless lessor waived such penalty.” 


117 Supra note 106. 
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shall be construed to apply only to cases where the supplier owns the facility 
in fee. 
“Approved and promulgated this 4th day of March, 1935.” 


On the same day, March 4, Administrator Ickes, by letter to the Federal 
Trade Commission, submitted the following questions for their investigation and 
determination pursuant to Section 6 (e) of the National Industrial Recovery 
Act: 


“1. Is it a violation of the Clayton Act or the Federal Trade Commission Act 
for a company engaged in the petroleum industry to secure the exclusive 
handling of its products at a retail outlet or to discriminate in price in favor 
of an exclusive dealer? 

“2. Is any such arrangement affected by 

“a. A leasehold interest in the retail facility by the supplying company: 

“b. An agreement of agency; 

“c. A combination of a leasehold interest in the facility with an agency 
agreement (1) where the lessor is the operator; (2) where the lessor 
is not; 

“d. A combination of a leasehold interest in the property with a license 
agreement? 


“3. Have companies used any types of agreements of this character in concert 
in violation of the applicable anti-trust laws? 


“4. In the event that any of these arrangements are prima facie valid, has 
their use, in view of the proceedings before the Commission and the investiga- 
tions made by it, been sufficiently discriminatory against small enterprise and 
otherwise unfair to warrant their prohibition under the provisions of the 
National Industrial Recovery Act?” 





SECURITY EXCHANGE COMMISSION’S 
POWER OF SEARCH 
O. S. COLCLOUGH 
Washington, D. C. 

The Securities Exchange Act of 1934* has received ex- 
haustive treatment by many competent writers since its 
enactment last year. Recently a case’ arose under this 
Act which has directed attention to a rather restricted, 
but none the less important, phase of its operation. A 
representative of the Securities Exchange Commission, 
which is charged with the administration of the Act, 
made a surprise visit to the offices of a brokerage firm in 
Baltimore, Maryland. This firm was suspected of violat- 
ing the laws pertaining to transactions in securities. The 
representative took charge of the office and conducted a 
lengthy examination of the books and records found there. 
The next day, after completing the inspection, he took 
an officer of the firm before the United States Commis- 
sioner. Thereafter the Marshal returned to the offices 
and removed books and records. The Marshal’s color of 
authority for this seizure of the records was a subpcena 
duces tecum addressed to the officer who had been previ- 
ously taken from the office. A petition was brought in 
the Federal District Court for the District of Maryland 
for the return of the books and for the suppression of the 
evidence obtained. An order in accordance with the peti- 
tion was issued. 

This attempt by the Securities Exchange Commission, 
through its representatives, to obtain evidence of the con- 
duct of a brokerage business which may have been in 
violation of the demands or prohibitions of the statutes 
calls attention to a constitutional problem involved in 
enforcing the Securities Exchange Act. The problem is 

1P. L. No. 291, 73d Cong., 2d Sess. (1934) Tit. I. 


2 United States v. Harrison Knight, Oral opinion (D. C. Md. Dec. 15, 1934). 
356 
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what additional powers of search, if any, aside from those 
ordinarily allowed by the Fourth Amendment’ to the 
Constitution, have been vested in the Securities Exchange 
Commission? 

The Securities Exchange Act of 1934* represents the 
second move on the part of the Congress to establish gov- 
ernmental supervision and control over corporate activi- 
ties. The first move was that taken the previous year by 
the enactment of the Securities Act of 1933.° The end to 
be served by the earlier Act was the disclosure of all rele- 
vant information concerning securities thereafter issued.° 
After the passage of the Securities Act of 1933, at the 
next session of the 73d Congress, a thorough investigation 
was held by the Senate Committee on Banking and Cur- 
rency into security market practices.’ As a result of this 
investigation the draft of a bill was undertaken which 
would, not only complement the earlier Act by making 
provision for obtaining information regarding securities 
already issued similar to that required as to new issues 
by the Act of 1933° and by provision for continuing pub- 
licity during the lives of both old and new issues,’ but 
also would operate as a restriction on market specula- 
tion’® and as a prevention of manipulative practices.” 
After lengthy hearings and a great deal of argument pro 
and con, both in- Congress and among those who would 

8“The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, . 


* Note 1, supra. 


548 Stat. 74 (1933) 15 U. S. C. Supp. VII, § 77 o a fe (1933) as 
amended by P. L. No. 291, 73d Cong., 2d Sess. (1934) T 

6 Douglas and Bates, The Federal Securities Act of me ae 43 YALE 
L. | Wa, Bs 

7U. S. Senate Committee on Banking and Currency, Hearings, 73d Cong. 

8 SEcuritIES ExcHANGE Act oF 1934, §12; Securities Act or 1933, §7, 
Schedules A and B 

9 SEcurITIES ExcHANGE Act oF 1934, § 13. 

10 SEcuRITIES ExcHANGE Act oF 1934, §§7, 8. See Hearings before Com- 
mittee on Banking and Currency on S. R. 56 and S. R. 97, 73d Cong., Ist 
Sess. (1933) 6465; 78 Cong. Rec. 7703 (1934). 

11 SecuritiEs ExcHanceE Act or 1934, $59. 10. See ie: before Com- 
mittee on Banking and Currency on S. 56 and S. 97, 73d Cong., Ist 
Sess. (1933) 6465, 6466; 78 Cong. Rec. 4, 7705 (1934). 
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be affected by such legislation, the Fletcher-Rayburn bill 
was enacted as law under the short title of “The Securi- 
ties Exchange Act of 1934.”** This Act is administered 
by the Securities Exchange Commission,” composed of 
five commissioners appointed by the President by and 
with the advice and consent of the Senate.”* 

The President of the United States, in a message to 
Congress at the session which passed the Exchange Act,” 
advocated the passage of this legislation, and in a subse- 
quent letter to Mr. Rayburn, one of the sponsors of the 
bill, expressed the necessity for embodiment in it of pro- 
visions that would give the requisite force to make it effec- 
tive as a controlling factor upon corporate activities.” 

The Exchange Act recognizes that the national stock 
exchanges are not the scene of all those many speculative 
inducements and manipulative practices that have here- 
tofore proved so devastating to our business and financial 
structure, but that in many cases these exchanges furnish 
merely the focal point where such inducements and prac- 
tices become operative. This recognition takes the form 
of those sections of the Exchange Act which are addressed 


9917 


to such classes of “persons’’*’ as “issuers,”** “dealers,”** 


12Note 1, supra, hereinafter called “the Exchange Act.” 

13 ExcHANGE Act, §4, hereinafter called “the Commission.” 

14 Jd. 

15 House Report No. 1383 on H. R. 9323, 73d Cong., 2d Sess. (1934); 78 
Cong. Rec. 7702. 

16 Jd. After speaking of the definite and highly organized drive against effec- 
tive legislation for Federal control of national traffic in securities, the President 
wrote: “I am certain that the country as a whole will not be satisfied with 
legislation unless such legislation has teeth in it. The two principal objectives 
are, as I see it— 

“Second, that the Government be given such definite powers of supervision 
over exchanges that the Government itself will be able to correct abuses which 
may arise in the future.” 

17 ExcHANGE Act, §3 (a) (9)—‘“The term ‘person’ means an individual, a 
corporation, a partnership, an association, a joint-stock company, a business 
trust, or an unincorporated organization.” 

18 EXCHANGE Act, §3 (a) (8)—‘“The term ‘issuer’ means any person who 
issues Or proposes to issue any security; . . 

19 EXCHANGE Act, §3 (a) (5)—‘“The term ‘dealer’ means any person en- 
gaged in the business of buying and selling securities for his own account, 
through a broker or otherwise, but does not include a bank, or any person 
in so far as he buys or sells securities for his own account, either individually 
or in some fiduciary capacity, but not as a part of a regular business.” 
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and “brokers.”*® The activities of these “persons’* must 
be controlled in order that the objectives of the Exchange 
Act, described as “restriction of market speculation” and 
“prevention of manipulative practices,” will be attained. 
In order to accomplish the restrictive influence on exces- 
sive speculation the Exchange Act authorizes the Federal 
Reserve Board to prescribe rules regarding the margin 
requirements in transactions involving registered securi- 
ties and makes it unlawful for, inter alia, any broker to 
operate in contravention of such rules.” The Exchange 
Act either makes provisions or authorizes the Commis- 
sion to make them for restriction on the borrowing activi- 
ties of brokers;** for prohibition against manipulation of 
security prices; for regulation of the use of manipula- 
tive and deceptive devices;* for segregation and limita- 
tion of the functions of members, brokers and dealers; 
for the prevention of transactions on a national exchange 
in securities not registered for such exchange; for con- 


trol of the use of proxies in respect of any registered 


security; and for the regulation of over-the-counter 


markets.” This summary of those activities in which 
brokers, among others, engage serves to illustrate the ne- 





20 EXcHANGE Act, §3 (a) (4)—“The term ‘broker’ means any person en- 
gaged in the business of effecting transactions in securities for the account of 
others, but does not include a bank.” 

21 Supra note 17. 

22 EXCHANGE Act, §17 (b)—“Any broker, dealer, or other person extending 
credit who is subject to the rules and regulations prescribed by the Federal 
Reserve Board pursuant to this title shall make such reports to the Board as it 
may require as necessary or appropriate to enable it to perform the functions 
conferred upon it by this title. If any such broker, dealer, or other person 
shall fail to make any such report or fail to furnish full information therein, 
or, if in the judgment of the Board it is otherwise necessary, such broker, 
dealer, or other person shall permit such inspections to be made by the Board 
with respect to the business operations of such broker, dealer, or other person 
as the Board may deem necessary to enable it to obtain the required informa- 
tion.” 

23 ExcHANGE Act, §8. 

24 EXcHANGE Act, § 9. 

25 ExcHANDE Act, § 10. 

26 ExcHANGE Act, §11. 

27 ExcHANGE Act, § 12. 

°8 ExcHANGE Act, § 14. 

*9 EXCHANGE Act, § 15. 
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cessity for the Commission having a clear insight into 
the business dealings of brokers, if it is to exercise effec- 
tive control. 

In order that the Commission, and as to the matter of 
credit extensions or margin accounts, the Federal Reserve 
Board, will have available this necessary information to 
enforce the provisions directed toward the control of 
manipulative practices and speculation, the Exchange 
Act provides that, inter alia, every broker that transacts 
a business in securities through the medium of any mem- 
ber of a national securities exchange shall keep and pre- 
serve such records and accounts as the Commission may 
prescribe.” History, in the form of the private and pub- 
lic investigations of stock market dealings during the 
unparalleled inflationary period during and preceding 
the year 1929, demonstrates that the keeping of records 
by brokers and others of their activities, of which floor 
trading is only the outward sign, is the sine qua non of 
effective governmental control in the securities field. 

The Exchange Act, in so far as brokers are concerned, 
must fall far short of its mark unless there is within it 
the investigatory power of search necessary to make the 
information contained in the prescribed records and ac- 
counts available to the Commission. Investigation of the 
character of the transactions of a brokerage firm involves 
a variety of factors, too numerous to enumerate. But one 
thing is certain, and that is, that examinations and inves- 
tigations of their offices and records must be made under 
circumstances which will allow of ascertaining the true 
facts. Without imputing a willful circumvention of the 
law to those engaged in handling stock transactions it is 

30 ExcHANGE Act, §17 (a)—“Every national securities exchange, every mem- 
ber thereof, every broker or dealer who transacts a business in securities through 
the medium of any such member, and every broker or dealer making or creat- 
ing a market for both the purchase and sale of securities through the use of 
the mails or of any means or instrument of interstate commerce, shall make, 
keep, and preserve for such periods, such accounts, correspondence, memoranda, 
papers, books, and other records, and make such reports, as the Commission by 


its rules and regulations may prescribe as necessary or appropriate in the 
public interest or for the protection of investors. .. . 
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safe to say, in the light of past events, that in some cases 
an investigation, to be of any value, would needs be made 
without affording to the investigated party or firm suffi- 
cient time to “cover up.” 

The Exchange Act, under Section 17(a), directs that 
the aforementioned records and accounts “shall be sub- 
ject at any time or from time to time to such reasonable 
periodic, special, or other examinations by examiners or 
other representatives of the Commission as the Commis- 
sion may deem necessary in the public interest or for the 
protection of investors.” Section 17(b) of the Exchange 
Act provides for reports, as demanded, to be made to the 
Federal Reserve Board, and in the absence of these re- 
ports inspections by the Board are authorized. For the 
purposes of the ensuing discussion of the scope of the in- 
vestigatory powers vested in the Commission and in the 
Board by Section 17 of the Exchange Act no distinction 
will be made between these two administrative bodies, 
for, while the language of subsections (a) and (b) of 
Section 17 is not the same, it is submitted that its con- 
struction with respect to the subject constitutional safe- 
guard would lead to the same result. 

In addition to the constitutional security against search 
and seizure provided for by the Fourth Amendment to 
the Constitution, in considering the investigatory powers 
of the Commission in their broadest aspect, one is con- 
fronted with the safeguard against self-incrimination 
found in the Fifth Amendment. Section 21 of the Ex- 
change Act vests in the Commission the power to conduct 
judicial, or quasi-judicial, investigations, with the cor- 
relative powers to compel the attendance of witnesses, to 
require the production of books and papers, to administer 
oaths, and to take evidence. The powers under Section 21 
are beyond the scope of this article. 

When the provision of the Fourth Amendment, guar- 
anteeing the right of persons to be secure against un- 
reasonable searches and seizures, as well as that of the 
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Fifth, granting immunity from self-incrimination, have 
both been pleaded in a petition to suppress evidence they 
have been treated as involving one and the same ques- 
tion.” The linking together of these two privileges had 
an early beginning at the hands of Lord Camden, when 
he declared illegal the broadly worded warrants of that 
period, which had “crept into the law by imperceptible 
practice.”** It can be argued that the supposed relation 
and interdependence of the Fourth and Fifth Amend- 
ments is unsound, since they apply to separate personal 
rights which it was the intention of the Constitution to 
protect and, further, since it hardly seems reasonable to 
believe that the framers contemplated a duplication.” 
Whether or not, however, the same principles are in- 
volved in the application of the Fourth and Fifth Amend- 
ments in some cases, it is clear that the Fourth, restricting 
the power of search and seizure, is the first and major 
hurdle in the path of those powers conferred upon the 
Commission by Section 17(a) of the Exchange Act, to 
which this article is addressed. 

There have been many decisions in both federal and 
state courts” on the subject of searches and seizures since 
the leading case of Boyd v. United States.*° The Fourth 
Amendment does not denounce all searches and seizures, 
but only those which are “unreasonable.” * In determin- 


31 United States v. Mulligan, 268 Fed. 893 (N. D. N. Y. 1920). 


32 Entick v. Carrington, 19 How. St. Tr. 1095 (1765). “It is very certain, 
that the law obligeth no man to accuse himself; because the necessary means 
of compelling self accusation, falling upon the innocent as well as the guilty, 
would be both cruel and unjust; and it would seem, that search for evidence 
is disallowed upon the same principle.” 

83 (1922) 31 Yate L: J. 518, 522. 


34 Constitutional provisions more or less similar to the Fourth Amendment 
exist in all the States except in New York, where such a limitation appears 
in the Civil Rights Law. 

35116 U. S. 616, 6 Sup. Ct. 524, 29 L. ed. 746. As to the Fourth Amend- 
ment, it was held that an Act of Congress of June 22, 1874, authorizing a 
United States Court, in revenue cases, on motion of the government attorney, 
to require the defendant to produce in court his private books, invoices, and 
papers on pain in case of refusal of having the allegations of the attorney in 
his motion taken as confessed, was unconstitutional when applied to suits for 
penalties or to establish forfeiture. 


86 Carroll v. United States, 267 U. S. 132, 147, 45 Sup. Ct. 280, 69 L. ed. 543. 
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ing whether a particular search was reasonable a distinc- 
tion has been made when books and papers were sought 
merely as evidence.” Searches under Section 17 of the 
Exchange Act would be largely for the purpose of ob- 
taining evidence of violations of provisions of the Act. 
Many cases of searches, both with and without warrant, 
which were held to be unreasonable and hence violative 
of the Fourth Amendment, could be cited. Searches made 
without the aid of some form of express statutory enact- 
ment are, however, not pertinent to the matter under dis- 
cussion, for the Exchange Act, Section 17, has provided 
for searches of that class of brokers therein described, 
namely, those who transact business through the medium 
of a member of a national securities exchange. If the 
agents of the Commission are restricted in their efforts 
to detect violations of the Exchange Act by the general 
rules worked out in the ordinary illegal search and seizure 
cases, then it is certain that the “teeth,” to which the 


President of the United States alluded,* are not fully 
provided. 


The investigatory powers of the Commission, in the 
restricted sense of searches of brokers’ offices, received 
their initial, if unsatisfactory, test in the recent Harrison 
Knight case.” The examination of the books and records 
of Harrison Knight & Co. by agents of the Commission 
went for naught. Not only was a return of the books or- 
dered, but the evidence obtained therefrom was declared 
to be of no use in any subsequent proceedings against the 
officers of the firm. The return of the books was a proper 
result, for they were seized by the Marshal under a sub- 
poena duces tecum. ‘To quote the court, “Of course, we 
all know that a subpcena duces tecum is a direction to a 
witness to come and bring with him the books and papers 


87 Entick v. Carrington, supra note 32; Weeks v. United States, 232 U. S. 
383, 34 Sup. Ct. 341, 58 L. ed. 652; Boyd v. United States, supra note 35, at 623. 

38 Supra note 16. 

39 Supra note 2. 
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that are mentioned in the summons.” The subject case 
throws no light upon the powers of representatives of the 
Commission to examine brokers’ records and accounts by 
virtue of the authority which Section 17 attempts to vest 
in them. The court says clearly and repetitiously at the 
outset of its opinion that the validity or interpretation of 
the “Securities (Exchange) Act” is not involved. The 
court assumes the entire validity and constitutionality of 
the Act. From such language the inference is drawn that 
no particular effort was made by the attorneys for the 
Government to support the acts of the Commission repre- 
sentatives under Section 17 of the Exchange Act. This 
belief is strengthened by the fact that but two cases* are 
cited in the opinion, neither of which turn upon the matter 
of exceptional searches under express statutory enactment. 
Whether or not the suggested situation was due to the 
character of the records examined, that is, they were not 
of the kind required by the Commission to be kept, or 
whether the business conducted by the subject firm was 
not of the character which brought it within the Exchange 
Act,” is not known. 

A period never existed in the United States when one 
could more safely say that unusual times authorize un- 
usual remedies, in spite of those rights which one may 
deem secured by the Constitution. Very recently the 
Supreme Court of the United States,** after recognizing 
the general rule, that, under our form of government, the 
use of property and the making of contracts are normally 
free of governmental interference, declared that neither 
property nor contract rights may be exercised to the det- 
riment of one’s fellows. Is it an excessive extension of 
such a doctrine to say that personal rights, or the right of 


*° Go-Bart Importing Co. v. United States, 282 U. S. 344, 51 Sup. Ct. 153, 
75 L. ed. 374; Silverthorn Lumber Co. v. United States, 251 U. S. 385, 40 
Sup. Ct. 182, 64 L. ed. 319. 


41 Supra note 30. 
42 Td. 
43 Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940. 
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privacy, are also amenable to governmental control in the 
interests of the public good? Inthe Minnesota Mortgage 
Moratorium case,“* after directing attention to the pre- 
amble and the first section of the Mortgage Moratorium 
Law* which recites the conditions of “severe financial 
and economic depression existing,” the United States Su- 
preme Court points out** that emergency does not create 
power, but that emergency may furnish the occasion for 
the exercise of power. The war power of the Federal 
Government is not created by the emergency, but rather 
it is a power given to meet such an emergency when it 
arises.*” No constitutional problem exists under those 
grants and restrictions which are so specific as to admit 
of but a single construction.“ ‘Those constitutional grants 
and limitations, however, which are set forth in general 
clauses, affording a broad outline, require a process of 
construction to fill in the details.“ The prohibition in the 
Fourth Amendment against unreasonable searches would 


seem to put that limitation in the latter category. 
The preamble to the Exchange Act” is devoted to a 


44 Home Building and Loan Assn. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 
231, 78 L. ed. 413. 

45 Ch. 339 of the Laws of Minnesota, p. 514, approved April 18, 1933. 

46 Supra note 44, at 426. 

47 Td. 

48 Id 

49 Td. 

50 EXCHANGE Act, § 2—‘“For the reasons hereinafter enumerated, transactions 
in securities as commonly conducted upon securities exchanges and over-the- 
counter markets are affected with a national public interest which makes it 
necessary to provide for regulation and control of such transactions and of 
practices and matters related thereto, including transactions by officers, direc- 
tors, and principal security holders, to require appropriate reports, and to im- 
pose requirements necessary to make such regulation and control reasonably 
complete and effective in order to protect interstate commerce, the national 
credit, the Federal taxing power, to protect and make more effective the na- 
tional banking system and Federal Reserve System, and to insure the main- 
tenance of fair and honest markets in such transactions: ” 

Sub-paragraph (1) is devoted to a description of the way in which securities 
transactions influence interstate commerce and affect the national credit. 

Sub-paragraph (2) discusses the effect of the prices established in such tran- 
sactions upon the basis used for determining the prices at which securities are 
bought and sold, the amount of taxes owing to the United States, and to the 
several States by owners, buyers, and sellers of securities, and the value of 
collateral for bank loans. 

Sub-paragraph (3) describes the effect of market manipulation and excessive 
speculation upon interstate commerce, the Federal and State taxing powers, 
the national banking system and the Federal Reserve System. 

Sub-paragraph (4)—infra note 51. 
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recital of the necessities for regulation of transactions in 
securities. These necessities, as voiced by the Congress, 
arise from the fact that transactions upon securities ex- 
changes and over-the-counter markets are affected with 
a national public interest which makes regulation a requi- 
site to protection of interstate commerce, the national 
credit, the Federal taxing power, the national banking 
and Federal Reserve systems, and to insuring the main- 
tenance of fair and honest markets in-such transactions. 
Attention is particularly invited to sub-paragraph 4 of 
Section 2 of the Exchange Act,” which declares that the 
effect of manipulation and unreasonable fluctuation of 
security prices is to precipitate national emergencies. It 
is submitted that any form of business transaction which 
will, or may, if uncontrolled, produce such dire results 
as are described in Section 2 of the Exchange Act and the 
sub-paragraphs thereunder” must be amenable to effec- 
tive regulation. The power to effectively regulate must 
arise from the Constitution to meet the emergency.” An 
attempt has been made previously herein to demonstrate 
that exceptional powers of search are a prime requisite 
to the aforementioned effective regulation. 

An example of the Constitution furnishing the power to 
meet an emergency, in spite of the fact that the exercise 
of the power results in seemingly over-riding the Consti- 
tutional guarantees of the Fourth and Fifth Amendments, 
is found in the case of United States v. Mulligan. That 
case involved an indictment under the Lever Act” for 

51 “National emergencies, which produce widespread unemployment and the 
dislocation of trade, transportation, and industry, and which burden interstate 
commerce and adversely affect the general welfare, are precipitated, intensified, 
and prolonged by manipulation and sudden and unreasonable fluctuations of 
security prices and by excessive speculation on such exchanges and markets, 


and to meet such emergencies the Federal Government is put to such great 
expense as to burden the national credit.” 


52 Supra notes 50 and 51. 
53 Supra note 47. 
54 Supra note 31. 


55 Act of August 10, 1917—“An Act to provide further for the national se- 
curity and defense by encouraging the production, conserving the supply, and 
controlling the distribution of food products and fuel.” 40 Stat. L. 276, 277. 
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refusal to permit federal agents to inspect the business 
and records of the defendant. The Lever Act was passed 
for the purpose of securing an adequate supply of foods, 
feeds, fuel, etc., as a means of successful prosecution of 
the late World War. It authorized the President to re- 
quire those dealing in necessaries to be licensed and to 
prescribe regulations for the keeping of accounts by the 
licensee. It provided further that the President might 
prescribe regulations for the inspection by federal agents 
of the places of business of such licensees and of the ac- 
counts kept by them. The defendant relied mainly upon 
his privileges under the Fourth and Fifth Amendments. 
In holding that these privileges were not available to the 
defendant the court decided, in substance, that the books 
and papers which the dealer in necessities was compelled 
to keep were not “private papers” within the meaning of 
the Constitution, but were of a quasi-public nature. The 
defendant was compelled to keep these records as a con- 
dition of doing business, and by the acceptance of the 
condition, in legal effect, he might be deemed to have 
waived the constitutional right which he would otherwise 
have.** 

The power which arose from the Constitution to allow 
of exceptional searches under the Lever Act™ was the war 
power. At first blush it would seem that the war power 
is one of so much greater force that the Lever Act could 
not be treated as analagous to the Exchange Act. It is 
submitted, however, that the nature of the power is a mat- 
ter of degree only and that the Constitutional power to 
protect interstate commerce, the national credit and the 
Federal taxing power, not to mention the prevention of 
national emergencies of the kind contemplated by the 
preamble to the Exchange Act,” is comparably potent. 

In the Mulligan case there are cited with approval 


56 Supra note 31, at 895. 
57 Supra note 55. 
58 Supra notes 50 and 51. 
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cases which arose under state statutes and in which con- 
stitutional immunities similar to the Fourth and Fifth 
Amendments to the Constitution were involved.” These 
cases did not involve war-time powers. Nor did the case 
of Wilson v. United States involve war-time powers, but 
rather the power to compel an officer of a corporation to 
give evidence before a federal grand jury which was in- 
vestigating fraudulent use of the mails. In this latter 
case Mr. Justice Hughes, after citing the Donovan” and 
Davis” cases, among others, points out that the funda- 
mental ground of decision in this class of cases is that the 
custodian, in assuming custody of books or papers which 
are, by virtue of their character and the rules of law ap- 
plicable to them, subject to examination by the demanding 
authority, accepts the “incident obligation to permit in- 
spection.” “ The principle which denies constitutional 
privilege under the Fifth Amendment to public docu- 
ments in public offices applies also to records kept, as re- 
quired by law, as a means to obtaining “suitable informa- 
tion of transactions which are the appropriate subjects of 
governmental regulation and the enforcement of restric- 
tions validly established.” “ In respect to the Constitu- 
tional power necessary to place books and records in this 
category, in which the privileges of the Fifth Amendment 
are denied, it seems that a like power similarly exercised 
would remove them from immunity under the Fourth 
Amendment. As previously stated both amendments are 
frequently treated by the courts as involving the same 
problem.” 

Article I, Section 8, of the Constitution gives to Con- 
gress the power to lay and collect taxes, to pay the debts 
and provide for the general welfare of the United States, 


59 State v. Donovan, 10 N. D. 203, 86 N. W. 709 (1901); State v. Davis, 
108 Mo. 666, 18 S. W. 894 (1892). 

6° Wilson v. United States, 221 U. S. 361, 31 Sup. Ct. 538, 55 L. ed. 771. 

on Supra note 59. 


63 _ note 60, at 381, 382. 
64 Supra note 60, at 380. 
65 Supra notes 31 and 32. 
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to regulate commerce and to make all laws necessary for 
carrying into execution these and all other powers vested 
by the Constitution in the Government of the United 
States. The Congress has declared that regulation and 
control of transactions in securities is necessary to the 
exercise of the aforementioned powers.” It has declared, 
also, that lack of the exercise of these powers will pre- 
cipitate national emergencies.“ As a means, then, of 
avoiding such emergencies and, in the exercise of its vested 
powers, it has, by the Exchange Act, prescribed regula- 
tions in the securities field and has established a Com- 
mission to enforce them.” ‘To provide for the obtaining 
of “suitable information of transactions” ® the Congress 
has authorized the Commission to prescribe for the keep- 
ing of certain books and records.” ‘These books and rec- 
ords, when prescribed, are made subject to such exam- 
inations by the examiners of the Commission as the Com- 
mission may deem necessary.” It is submitted that the 
exercise by the Congress of its Constitutional powers, in 
the light of existing necessity, has placed those accounts 
and records, required to be kept by the designated class of 
brokers, in the quasi-public category and has denied to 
them the status of “private papers” within the meaning of 
the Fourth Amendment to the Constitution.” If this has 
been done the situation with regard to them is distinguish- 
able from the rule laid down as to private papers in the 
case of United States v. Boyd.” 

66 Supra note 50. 

87 Supra note 51. 

68 Supra note 13. 


89 Supra note 64. 

70 Supra note 30. 

71 ExcHANGE Act, §17 (a). It is provided that the subject books and papers 
shall be “subject at any time or from time to time to such reasonable periodic, 
special, or other examinations . . . as the Commission may deem necessary 
or appropriate in the public interest or for the protection of investors.” It is 
submitted that the word “reasonable” as here used does not mean to define the 
character of the inspections, and is not used in the sense of the word “reason- 
able” in the Fourth Amendment. It seems that it is intended to qualify the word 
“periodic” and, if this is so, it would be advisable to change the subject word 
to “reasonably.” 

72 Supra note 31, at 895. 

73 Supra note 35. 
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EDITORIAL NOTES 


Suits AGAINST THE STATE OR AGENCIES THEREOF 


IF 


“The King can do no wrong”* was a maxim which to eighteenth 
century Englishmen and Americans alike probably meant that any 
exceptionable act done in the conduct of public affairs was not to be 
imputed to the King.* It did not mean that the King or the govern- 
ment was capable of doing only lawful acts. In the United States 
today, this maxim is not generally the basis of immunity from suit in 
favor of States,‘ State officers, and State agencies, though some 
courts have so inferred.’ The basis is rather public policy. The 
United States Constitution originally did not conclusively forbid suits 
by individuals against the States,” and indeed argument was pro- 
pounded against its adoption on the theory that it would authorize 


13 BLacKsTONE, COMMENTARIES 203, 256. Lately it has been argued that 
Blackstone misunderstood the maxim, as did other legal scholars of the day, 
and that its true meaning was that the King had no privilege to do wrong. 
LupWIK EHRLICH, PRocEEDINGS AGAINST THE Crown (1921) 42. 


22 Stepu., Com. (11th edition) 486. 


3 GeorGE STUART RoBINSON, Civil, PROCEEDINGS BY AND AGAINST THE Crown, 
2. See also The King can do no Wrong (1925). 11 Vircinia L. Rev. 349 


4 Langford v. United States, 101 U. S. 341, 25 L. ed. 1010 (1879): “We have 
no King to whom it can be applied. The President in the exercise of the execu- 
tive functions bears a nearer resemblance to the limited monarch of the English 
government than any other branch of our government, and is the only individual 
to whom it could possibly have any relation. It cannot apply to him because 
the Constitution admits that he may do wrong, and has provided by the pro- 
ceeding of impeachment for his trial.” Also: Poindexter v. Greenhow, Treas- 
urer, 114 U. S. 270, 5 Sup. Ct. 903, 29 L. ed. 185 (1884). 


5 McAuliffe v. State, 176 N. Y. Supp. 679 (1919): “This rule (immunity 
from suit unless consent is given) follows from the English common law ‘the 
King can do no wrong,’ and not alone from that other rule of English common 
law that the sovereign cannot be sued without its consent.” Downs v. Lazzelle, 
136 S. E. 195 West Va. (1926): “But as the State, the King, can do no wrong, 
it cannot be sued for a tort.” 


6 Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. ed. 535 (1898): “It 
was thought to be neither becoming nor convenient that the several States of 
the Union invested with that large residuum of sovereignty which had not 
been delegated to the United States, should be summoned as defendants to 
answer the complaints of private persons, whether citizens of others States or 
aliens, or that the course of their public policy and the administration of their 
public affairs should be subject to and controlled by the mandates of judicial 
tribunals without their consent and in favor of individual interests.” Farmers’ 
National Bank v. Jones, 105 Fed. 459 (Ark. 1900). 

7 Article III, §2, Unirep States Constitution: “The judicial power shall 
extend to all cases in law and equity arising under the Constitution, the laws of 
the United States and treaties made . . . to controversies to which the United 
State shall be a party; and to controversies between two or more states; be- 
tween a State and citizens of another State; between citizens of different states 
and between a State and citizens thereof, ‘and foreign States, citizens or sub- 
jects.” 
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federal courts to entertain suits against a State if brought by citizens 
of another State or citizens of a foreign State. This, however, Alex- 
ander Hamilton strongly denied.* Nevertheless in 1792, the Supreme 
Court held that the Constitution invested federal courts with juris- 
diction over an action in assumpsit brought by a citizen of South 
Carolina against the State of Georgia.* The legislature acted 
promptly to prevent another such decision, and in January 1798 the 
Eleventh Amendment was adopted,’® providing “The Judicial power 
of the United States shall not be construed to extend to any suit in 
law or equity, commenced or prosecuted against one of the United 
States by Citizens of another State, or by Citizens or Subjects of any 
Foreign State.” The following month, The Supreme Court unani- 
mously announced that “there could not be exercised any jurisdiction 
in any case, past or future in which a State was sued by the citizens 
of another State or by citizens or subjects of any foreign State.” 
State immunity from suit by individuals or corporations in federal 
courts has since been the rule** as has State immunity from suit by 
individuals or corporations in a State’s own courts.4* Moreover a 


88lst number of THe FeperaAuist. “It is inherent in the motives of sov- 
ereignty not to be amenable to the suit of an individual without its consent . . . 
and the exemption as one of the attributes of sovereignty is now enjoyed by the 
eae of every State in the Union.” See also 3 Exnior’s Desates, 533, 

® Chisholm v. Georgia, 2 Dall. 419, 1 L. ed. 440 (U. S. 1793). 

10] MESSAGES AND PAPERS OF PRESIDENTS, 260. 

11 Hollingsworth v. Virginia, 3 Dall. 378, 1 L. ed. 644 (U. S. 1798). 

12 Beers v. Arkansas, 20 How. 527, 15 L. ed. 991 (U. S. 1857). 

ons Alabama: Doe, Ex pEM., State Land Co. v. Roe. 166 Ala. 63, 51 So. 991 

10). 
ay State v. Sharp, 21 Ariz. 424, 189 Pac. 631 (1920). 

Arkansas: Auditor v. Davies, 2 Ark. 494 (1841). 

California: State v. Royal ‘Consolidated Mining Co., 187 Calif. 343, 202 
Pac. 133 (1921); Melvin v. State, 121 Calif. 16, = Pac. 416 (1898); Mc- 
Clellan v. State, 35 Calif. App. 605, 170 Pac. 662 (19 18). 

Colorado: In re Constitutionality of Substitute for Senate Bill No. 83, 21 
Colo. 69, 39 Pac. 1088 (1895). 

Connecticut: State v. Anderson, 82 Conn. 392, 73 Atl. 751 (1909). 

Florida: Southern Drainage District v. State, 93 Fla. 672, 112 So. 56l 
(1927); Hampton v. State Bd. of Education, 90 Fla. 88, 105 So. 323 (1925). 

Georgia: Western Union Telegraph Co. v. Western & A. R. Co., 142 Ga. 
532, 83 SE E. 135 (1914). 

Idaho: Davis v. State, A Ida. 137, 163 Pac. 373 (1917); Hollister v. State, 
9 Ida. 8, 71 Pac. 541 (190. 

Illinois: People v. Chicago Sanitary District, 210 Ill. 171, 71 N. E. 334 

1904). 
eo Spring Valley Coal Co. v. State, 198 Ind. 620, 154 N. E. 380 
(1926); State v. Ralston, 182 Ind. 150, 105 N. E. 54 yen? 

Iowa: Cross v. Donohue, 202 Ia. 484, 210 N. ey 532 (1926). 

Kansas: Purity Oats Co. v. State, 125 Kan. 558, 264 Pac. 740 (1928); Her- 
man Construction Co. v. Capper, 105 Kan. 291, 182 Pac. 386 (1919). 

Kentucky: Board of Aen of City of Frankfort v. State Highway 
Commission, 236 Ky. 253, 32 S. W. (2d) 1008 (1930); Taylor v. Westerfield, 
233 Ky. 619, 26 S. W. (2d) 557 (1930). 
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State may not be sued in the courts of a sister State,* for immunity 
there is the same as that possessed by the State in which the suit is 
brought.*® 

The age-old question of State immunity came before the Supreme 
Court again late in 1933 when the Principality of Monaco sought pay- 
ment on bonds issued by the State of Mississippi some hundred years 
ago.*® One question only was decided: that the Supreme Court had 


Louisiana: State v. Liberty Oil Co., 154 La. 267, 97 So. 438 (1923); State, 
ex rel., Louisiana Trust & Savings Bank v. Board of Liquidation of State Debt, 
136 La. 571, 67 So. 370 (1915). 

Maine: Weston v. Dane, 53 Me. 372 (1865). 

Maryland: State v. Wingert, 132 Md. 605, 104 Atl. 117 (1918). 

Massachusetts: Knights v. Burrell, 236 Mass. 2 128 N. E. 637 (1920); 
McCarthy Co. v. Rendle, 222 Mass. 405, 111 N. 39 (1916). 

Michigan: McDowell v. Fuller, 169 Mich. 383, 135 N. W. 265 (1912); 
Auditor General v. Van Tassel, 73 Mich. 28, 40 N. W. 847 (1888). 

Minnesota: In re, Delinquent Real Estate Tax ++ ces Against Lands in 
Polk County, 182 Minn. 437, 234 N. W. 691 (193 

Mississippi: Ayres v. Board of Trustees of ie County Agricultural High 
School, 134 Miss. 363, 98 So. 847 (1924). 

Missouri : State, ex rel, State Highway Commission of Mo. v. Bates, 317 
Mo. 696, 296 S. W. 418 (1927). 

Montana: Mills v. Stewart, 76 Mont. 429, 247 Pac. 332 (1926). 

Nebraska: State v. Mortensen, 69 Neb. 376, 95 N. W. 831 (1903). 

a Hampshire: Jn re, Opinion of the Justices, 81 N. H. 573, 128 Atl. 812 
(1925) 

New Jersey: Lodor v. Baker, 39 N. - Law 49 (1876). 

New Mexico: Looney v. Stryker, 31 N. M. 557, 249 Pac. 112 (1926). 

New York: 7 y. State, 221 N. y. "418, 117 N. E. 811 (1917); Metro- 
politan Trust Co. of N. Y. v. State Board of Tax Commissioners, 220 N. Y. 
344, 115 N. E. 1000 (1917). 

North Carolina: O’Neal v. Wake County, 196 N. C. 184, 145 S. E. 28 (1928). 
North Dakota: Watland v. N. Dak. Workmen’s Compensation Bureau, 58 N. 
D. 303, 225 N. W. 812 (1929). 

Ohio: Randabaugh v. State, 96 Ohio St. 513, 118 N. E. 102 (1917). (Writ 
of error dismissed, 248 U. S. 32, 39 Sup. Ct. 16, 63 L. ed. 108 (1918) ). 

Oklahoma: National Surety Co. v. State Banking Board, 49 Okl. 184, 152 
Pac. 389 (1915). 

Oregon: United Contracting Co. v. Duby, 134 Ore. 1, 292 Pac. 309 (1930). 

Pennsylvania: Collins v. Commonwealth, 262 Pa. 572, 106 Atl. 229 (1919). 

South Carolina: Morrah v. Dr. John De LaHowe Industrial School, 120 
S. C. 197, 113 S. E. 70 (1922). 

South Dakota: Wisconsin Granite Co. v. State, 54 S. Dak. 482, 223 N. W. 
600 (1929). 

Tennessee: General Oil Co. v. Crain, 111 Tenn. 82, 95 S. W. 824 (1906). 

Texas: Herring v. Houston Natural Exch. Bank, 114 Tex. 394, 269 S. W. 
1031 (1925). 

Utah: Dall v. State, 42 Utah 498, 134 +" ‘ (1913). 

Virginia: Commonwealth v. Ferries Co., Va. 827, 92  & . 804 (1917). 

14 Paulus v. State of South Dakota, 58 N > 6A3, 227 N. W. 52 page to 

Paulus v. State of South Dakota, 52 N. D. 84, 201 N. W. 867 (1924) ; 
v. Bright, 1 Barb. Ch. (N. Y.) 157. But see State of Georgia v. ay of 
Chattanooga, 264 U. S. 472, 44 Sup. Ct 369, 68 L. ed. 796 (1924), where it 
was held that Georgia, owning land in Tennessee used for commercial purposes, 
could not stay condemnation proceedings against the land by claiming sovereign 
immunit 

15 ll v. State of South Dakota, supra note 14; Moore v. Tote, 87 Tenn. 
725, 11 S. W. 935 (1889). 

16 Monaco Vv. Mississippi, 292 U. S. 313, 54 Sup. Ct. 745, 78 L. ed. 1282 
(1933). 
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no jurisdiction to entertain a suit brought by a foreign State against 
one of the United States without its consent. Chief Justice Hughes 
in a thorough discussion of suits against the State when the State 
itself is a party to the record, classified federal jurisdiction over such 
suits into five categories: (1) Suits by one State against another 
State of the Union. By adopting the federal Constitution, each State 
waived immunity from suit by a sister State, and gave federal courts 
jurisdiction over such controversies..* (2) Suits by the United 
States against a State of the Union. Here again each State sur- 
rendered immunity by adopting the federal Constitution,’® not by 
express words, but by inference lest “the permanence of the Union 
might be endangered.” *° (3) Suits against a State without her con- 
sent, by citizens or subjects of a foreign state. Here the Eleventh 
Amendment prohibits federal courts from taking jurisdiction, and in- 
sures State immunity.” (4) Suits against a State, without her con- 
sent by her own citizens or by federal corporations. Though not 
within the express provisions of the Eleventh Amendment, such suits 
are prohibited.** (5) Suits against a State by a foreign state. A 
controversy growing out of a State’s action is a matter of national 
concern, and settlement is not to be made by the judiciary, but by 
diplomatic relations by the national government. Federal courts 
therefore decline jurisdiction.** 

Thus, with the exception of suits brought by sister States or the 
United States, all of the forty-eight States are immune to suit unless 
they waive their immunity. Not all actions affecting a State, how- 
ever, are brought against the State itself. The adoption of the 
Eleventh Amendment still left unsettled the problem of suits against 
State officers, State boards, State agencies and corporations. 

17 Art. III, §2, clause one, Unirep States CoNsTITUTION. 

18 Rhode Island v. Massachusetts, 12 Pet. 657, 720, 9 L. ed. 1233 (U. S. 
1838) ; Louisiana v. Texas, 176 U. S. 1, 16, 17, 20 Sup. Ct. 251, 44 L. ed. 347 
(1899); Missouri v. Illinois, 180 U. S. 208, 240, 241, 21 Sup. Ct. 331, 45 L. 
ed. 497 (1900); Kansas v. Colorado, 185 U. S. 125, 142, 144, 22 Sup. Ct. 552, 


46 L. ed. 838 (1901), 206 U. S. 46, 27 Sup. Ct. 655, 51 L. ed. 956 (1907) ; 

Virginia v. West Virginia, 246 U. S. 565, 38 Sup. Ct. 400, 62 L. ed. 883 (1917). 
19 United States v. North Carolina, 136 U. S. 211, 10 Sup. Ct. 920, 34 L. ed. 

336 (1889) ; United States v. Texas, 143 U. S. 621, 12 Sup. Ct. 488, 36 L. ed. 

285 (1891), 162 U. S. 1, 90, 16 Sup. Ct. 725, 40 L. ed. 827 (1895); United 

States v. Michigan, 190 U. S. 379, 396, 23 Sup. Ct. 742, 47 L. ed. 1103 (1902) ; 

U. S. v. Minnesota, 279 U. S. 181, 195, 46 Sup. Ct. 298, 70 L. ed. 539 (1925). 
20 United States v. Texas, supra note 19. 


21 Ex parte State of New York, No. 1, 256 U. S. 490; 41 Sup. Ct. 588, 65 
ie bo (1920) ; Missouri v. Fiske, 290 U. S. 18, 54 Sup. Ct. 18, 78 L. ed. 
145 (1933). 


22 Hans v. Louisiana, 134 U. S. 1, 10 Sup. Ct. 504, 33 L. ed. 842 (1889); 
Smith v. Reeves, 178 U. S. 436, 20 Sup. Ct. 919, 44 L. ed. 1140 (1899); Duhne 
v. New Jersey, 251 U. S. 311, 40 Sup. Ct. 154, 64 L. ed. 280 (1919). 

23 Monaco v. Mississippi, supra note 16. 
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Chief Justice Marshall once declared that a suit was not against the 
State unless the State was actually a party on the record.** Later, 
he seemed to modify, or at least to qualify this stand. In reviewing 
a case involving a suit against the “Governor of Georgia” ** he said 
that “where the Chief Magistrate of a State is sued, not by his name, 
but by his style of office, and the claim upon him is entirely in his 
official character, we think the State itself may be considered as a 
party on the record.” ‘Thus recovery was denied as there was no 
party defendant before the court against whom a decree could be 
rendered.*® No recent case has restricted the classification of suits 
against the State to those alone in which the State is an actual party 
to the record. 


As to suits against State agencies, Marshall, in Bank of the United 
States v. Planters’ Bank of Georgia,”" declared that “when a govern- 
ment becomes a partner in any trading company, it divests itself, so 
far as concerns the transactions of that company, of its sovereign 
character, and takes that of a private citizen.” In such a case, how- 
ever, suit lies only against the corporation, and not against the State.” 

Even though the State owns all of the stock in a corporation, the 
corporation should still be liable to suit if the State, as concerns the 
corporation, has “divested itself of its sovereign character.” 2° How 
can it be determined when this “divesting” has taken place? Some 
courts distinguish between suits against corporations which have a 
purely commercial function,*° and suits against corporations charged 


24Qsborn v. Bank of the United States, 9 Wheat. 738, 857, 6 L. ed. 204 
(U. S. 1824): “It may, we think, be laid down as a rule which admits of no 
exception, that, in all cases where jurisdiction depends on the party, it is the 
party named in the record. Consequently, the Eleventh Amendment, which 
restrains the jurisdiction granted by the Constitution over suits against States, 
is of necessity, limited to those suits in which a State is a party to the record.” 

25 The Governor of Georgia v. Madrazo, 1 Pet. 110, 123, 7 L. ed. 73 (U. S. 
1828). 

26 Ex parte Juan Madrazo, 7 Pet. 627, 8 L. ed. 808 (U. S. 1833). See also 
The Commonwealth of Kentucky v. William Dennisson, Governor of the State 
of Ohio, 24 How. 66, 16 L. ed. 717 (U. S. 1860) where suit was brought against 
the governor both by name and by style of office. Held, that such an action 
was in effect against the State. 

279 Wheat. 904, 6 L. ed. 334 (U. S. 1824). 


28 The reason is that “as a member of a corporation, a government never 
exercises its sovereignty.” 3 Story on THE ConstiTuTION (3d edition) 523. 
It has long been recognized that corporations generally are subject to suit. “The 
capacity to sue and be sued belongs to every corporation; and, indeed is a func- 
tion incident to it, independent of any special grant, because necessary to its 
existence.” 1 BLack, Comm. 475-6. 

29 Darrington v. Bank of Alabama, 13 How. 12, 14 L. ed. 30 (U. S. 1851). 

30 Sargent County v. State, 47 N. D. 561, 182 N. W. 270 (1921). The State 
legislature set up the “Bank of North Dakota” and provided for suit “against 
the State of North Dakota doing business as the Bank of North Dakota.” 
Garnishment proceedings against the “State of North Dakota doing business as 





376 THE GEORGE WASHINGTON LAW REVIEW 


with the administration of health, police powers or other govern- 
mental functions.** In the former, the State loses its immunity, as 
far as the agency is concerned by taking the status of a “private 
citizen.” In the latter, the State agency partakes of the immunity of 
the State. 

So important is the question of function in determining whether or 
not a State agency enjoys the State’s immunity that there is scarcely 
a decision, either holding a State agency immune from suit or sub- 
ject to suit, which does not look into its purposes.** Both England* 
and Canada** consider the function of their agencies in deciding 
whether or not they partake of sovereign immunity. 

Indeed, one court looked to the function of the enterprise being 
sued—the operation of a railroad and a tunnel—and decided that the 
legislature must have intended to give its consent to suit, and must 
have intended as well that there be attached to the organization the 
same responsibilities as ordinary railroad corporations are obliged to 
assume.** Thus it would seem that by looking into the purposes or 


the Bank of North Dakota” were allowed, not wholly because the court found 
consent to suit had been given by the legislature, but because “the Bank of 
North Dakota merely succeeds to the functions of the privately owned deposi- 
tary banks.” On the ground that the bank did have a public nature, this case 
is criticized in (1922) 35 Harv. L. Rev. 335. 

31 Berman v. Minnesota State Agricultural Society, 93 Minn. 125, 100 N. W. 
732 (1904), Supreme Court of Minnesota, 1904. The State legislature had 
made the already existing incorporated State Agricultural Society an arm of 
the government. Plaintiff, wrongfully arrested by servants of the Society while 
attending a State Fair, sued for damages. Held, that “when the State creates 
public corporations solely for governmental purposes, such corporations, while 
engaged in the discharge of the duties imposed upon them for the sole benefit 
of the public are clothed with the immunities and privileges of the State.” Re- 
covery denied. 


82 For a discussion on making a State corporation’s immunity rest upon 
grounds of public service, allowing immunity whenever necessary to protect 
State interests, see note (1922) 35 Harv. L. Rev. 335. 


88 Lane v. Cotton, (1701 K. B.) 1 Ld. R., holding that a Postmaster was en- 
gaged in a public function and immune to suit. For development of English law 
on this subject, see Emlin McClain, Liability in Tort of Carriers of the Mail 
(1914) 14 Cor. L. Rev. 632. 


34 Sweeney v. Board of Land and Works, 4 Vic. L. R. 440 (1878), holding 
a board set up to operate railways did not escape liability for tort. See note in 
(1917) 53 Can. L. Jour. 281 


35 Amstein v. Gardner, 134 Mass. 4 (1883): “We are of the opinion that the 
legislature intended to give its consent that the manager of the railroad might 
be sued in cases like the present. In undertaking the operation of the railroad, 
it is reasonable to think that the same responsibilities were intended to be as- 
sumed as ordinary railroad corporations are obliged to assume.” Federal 
courts hold contra, i. e., that function is immaterial. In North Dakota-Montana 
Wheat Growers’ Association v. United States, 66 F. (2d) 573 (C. C. A. 8th 
1933), the court said: “In the application of the principle that the sovereign 
is immune from suit in its own courts, no distinction has been drawn between 
strictly ‘governmental functions’ and those which partake in part of the nature 
of ordinary private business. When the sovereign itself is sued, the immunity 
is absolute, regardless of the functions out of which the suit arose.” The func- 
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functions of a State agency, one may inquire first, if there are such 
public interests involved as make a suit against the agency a suit 
against the State, and second, whether from the purposes of the body 
it may be determined whether or not the legislature intended to waive 
its immunity, thus giving consent to suit.** The difficulty with this 
test is that courts are not uniform in deciding what are governmental 
and what are proprietory functions. 


A justification for allowing suits against a State agency has some- 
times been found from the mere fact that the agency is incorporated. 
If the State has set up a separate intermediary and given it legal 
powers like those given private corporations, courts may hold, as in 
Gross v. Kentucky Board of Managers,*" that suit should be allowed. 
In the Gross case, however, it is to be noted that the commission 
carried its own bank account, and payment of judgment would not 
necessitate drawing funds from the State treasury. 


tion of the agency sued (the Federal Farm Board) was buying and selling 
wheat to stabilize the market. The function of an agency taking over and 
operating railroads does not destroy immunity from suit. Dupont de Nemours 
& Co. v. Davis, Director General of Railroads, 264 U. S. 456, 44 Sup. Ct. 364, 
68 L. ed. 788 (1924); Mellon, Director General, v. Michigan Trust Co., 271 
U. S. 236, 46 Sup. Ct. 511, 70 L. ed. 924 (1926); but the function of operating 
ships does not prevent the agency from bringing suit in its own name: Emer- 
gency Fleet Corp. v. Western Union Telegraph Co., 275 U. S. 415, 48 Sup. Ct. 
198, 72 L. ed. 345 (1927); United States v. Skinner & Eddy Corp., 35 F. (2d) 
889 (C. C. A. 9th 1929). 

Compare: Curran v. State of Arkansas, 15 How. 304, 14 L. ed. 705 (U. S. 
1853) and Meriwether v. Garrett, 102 U. S. 472, 26 L. ed. 197 (1880). In the 
Curran case the State owned all of the stock in a banking corporation, and 
upon its dissolution the State refused to recognize claims of creditors. As to 
suit by the creditors the Supreme Court held (1) that since the bank’s charter 
set apart a capital fund for the payment of debts, there was an implied con- 
tract with creditors to pay the bank’s debts; (2) that the State’s attempt to 
appropriate the funds amounted to an impairment of the obligation of contract. 
Plaintiff recovered. In the Meriwether case, the State repealed the charter of 
a municipal corporation which held tax funds and had taxes owing to it. 
Creditors of the corporation sued to have the existing funds applied in discharge 
of the corporation’s obligations to them, and brought mandamus to force the 
collection of unpaid taxes. The Supreme Court declared that “property held 
for public uses . . . cannot be subjected to the payment of debts of the city.” 
Recovery was denied. The only distinction between these cases is that in the 
Curran case the function was essentially proprietary while in the Meriwether 
case, it was essentially public. 


36 As to what constitutes consent to suit, see State Highway Commission of 
Wyoming v. Utah Construction Co., 278 U. S. 194, 49 Sup. Ct. 104, 73 L. ed. 
262 (1924), and comment in (1931) 44 Harv. L. Rev. 474 on similar cases. 


87 “Tf appellee (Kentucky Board of Managers) was made, by the (legislative) 
acts referred to, a corporation or a quasi corporation, we see no reason why it 
should be exempted from the rule allowing suits to be brought against corpora- 
tions on contracts they have made. So the question is presented whether ap- 
pellee was invested by the legislature with the character of a corporation or 
quasi corporation. It is not necessary that the thing created be named by it a 
corporation. Its character depends upon the powers given it, and not upon the 
name by which the legislature may call it.” Gross v. Kentucky Board of Man- 
agers, 49 S. W. 458 (Ky. 1899). 
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In Stern v. State Board of Dental Examiners,** plaintiff, an at- 
torney, brought a writ of mandamus for payment of a fee for serv- 
ices rendered by him at the instance of the board. Plaintiff recovered. 
It was held that a suit against the board “was in no sense an action 
against the State.” The record does not disclose whether or not the 
board was a corporate entity, but the court gave dictum to the effect 
that State agencies generally so partook of the nature of corporations 
as to be suable.*® 

In Arkansas v. Dodge* it was held that a suit against an unincor- 
porated highway commission was not a suit against the State, be- 
cause the commission had powers of a corporation and was a separate 
legal entity. If incorporation in and of itself were a conclusive test 
of liability, the opposite result would have been reached in this case. 
In State Highway Commission of Wyoming v. Utah Construction 
Co.,*" it was held that an action on a contract against the Commission 


ase v. State Board of Dental Examiners, 50 Wash. 100, 96 Pac. 693 

39 “Boards, commissions and bodies created by legislaive authority have an 
incidental capacity to sue and be sued, independently of any express power, and 
for that purpose are to be regarded as corporations sub modo.” Stern v. State 
Board of Dental Examiners, supra note 38. The statement in the Stern case 
conflicts with federal cases involving suits by or suits against agencies of the 
federal government, where the rule seems to be that whether the agency is in- 
corporated or not, the party in interest is still the government, and immunity 
exists in favor of the agency. In North Dakota-Minnesota Wheat Growers’ 
Association v. U. S., supra note 35 it was held that the Federal Farm Board, 
unincorporated, had no identity separate from the United States and that the 
United States could therefore foreclose a mortgage to recover money lent by 
the Board. The court said, “However, if the Farm Board were an independent 
entity capable of suing and being sued, and even if the note and mortgage ran 
to it, the United States would not be precluded from maintaining the suit here. 
It would remain the real party in interest suing on a contract made by its au- 
thorized agent.” Perhaps a stronger case is United States v. Czarnikow- 
Vionda Co., 40 F. (2d) 214 (C. C. A. 2d, 1930), holding that the United States 
could sue and recover on contracts made by the incorporated Emergency Fleet 
re even though the Fleet Corporation could have brought the suit 
itselt. 


40 Arkansas State Highway Commission v. Dodge, 26 S. W. (2d) 879 (Ark. 
1930). See also U’Ren v. State Board of Control, 31 Cal. App. 12, 159 Pac 
615 (1916); R. G. Packard Co. v. Commissioners of the Pallisades Interstate 
Park, 240 Fed. 543 (S. D. N. Y. 1916); Bromwell Brush and Wire Com- 
pany v. State Board of Charities and Corrections, 279 Fed. 440 (E. D. Ky. 
1921); Watkins Boating Co. v. State, 106 Misc. Rep. 693, 175 N. Y. S. 310 
(1919) ; County Board of Education v. State Board of Education, 106 N. C. 
81, 10 S. E. 1002 (1890). 


41278 U. S. 194, 49 Sup. Ct. 104, 73 L. ed. 262 (1924). Compare also State, 
ex rel, State Highway Commission v. Bates, 317 Mo. 6, 296 S. W. 418 
(1927) holding an unincorporated Commission suable even if the Commission 
were the State itself or the State’s alter ego. Miller v. State Board of Con- 
trol, 72 W. Va. 524, 78 S. E. 672 (19139, held the Board not suable even 
though incorporated because when it acted it acted for the State. Berman v. 
Minnesota State Agricultural Society, 93 Minn. 125, 100 N. W. 732 (1904), 
where the State had entire control of the property and funds of an incorporated 
society, which society could not be sued because it acted “in the place of the 
State” in the discharge of public duties, 
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was an action against the State and could not be maintained even 
though the legislature in creating the Commission had provided for 
suits by and against it. The court held that the Commission “had no 
funds or ability to respond in damages.” In the Arkansas case where 
suit was allowed, a fund had already been appropriated so that a 
judgment could be paid by the Commission without delving into State 
funds. 

So imbued with the theory that suit lay against a corporate entity 
was the court in the Sargent County case*® that Judge Grace in his 
dissenting opinion argued for immunity because the Bank was not 
strictly speaking a corporation. No case seems ever to have made 
the question of incorporation the sole basis of a decision as to whether 
or not a suit is against the State. Yet, by looking at the powers vested 
in the agency by the legislature, courts may determine if the legisla- 
ture intended that suits should be maintained against it. If it is in- 
corporated, it may indicate legislative intention that it have capacity 
to be sued. Or what is perhaps more accurate, incorporation may 
be an indication of waiver of immunity by the legislature. 

Another test, which applies not only to suits against corporate 
agencies, but to suits against officers of the State as well, is the test 
of who must ultimately satisfy the judgment. If immunity of the 
State is based upon public policy, it would seem that the question of 
who finally is affected should logically be a guide in determining what 
is a suit against the State. 

We have seen that courts are more likely to allow suit against 
agencies which carry their own funds, or have power to collect them 
than against agencies without funds out of which a judgment may be 
satisfied. A suit merely to force the agency or an officer thereof to 
make disbursements—a ministerial act—is generally not construed 
as against the State. In the Wyoming Highway Commission case, 
no funds were available out of which the Commission could satisfy a 
judgment against it unless they were appropriated by the State legis- 
lature. The contractor argued that the legislature, in setting up an 
agency with capacity to sue and be sued, undertook the responsibility 
of paying judgments against it. This the court did not decide, resting 
its decision on the ground that the suit was against the State. To 


For a discussion on methods used in proceeding on claims not recognized by 
the government, see (1925) 11 Va. L. Rev. 349. 


42 Supra note 30. “The Bank of North Dakota has no president, vice presi- 
dent, or directors, or officers of any kind or character such as are necessary 
and indispensable in a private corporation. The Bank of North Dakota has 
no corporate seal, and as is well known to all of us, a private corporation can- 
not act unless it possesses a corporate seal.” See also State, ex rel., State 
Highway Commission v. Bates, 317 Mo. 696, 296 S. W. 418 (1927); Warren 
Brothers v. Owen, 43 F. (2d) 582 (Orgeon 1925), 
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enforce a judgment against the Commission it would have been neces- 
sary to force the legislature to make an appropriation. In Hampton 
v. State Board of Education,*® the action was to enforce a contract 
by which the Board agreed to sell “school” lands. No money dam- 
ages were sought, and suit was allowed as not being against the State. 
On the reasoning in the above cases, it is submitted that had Hamp- 
ton sought money damages, payable only by action of the legislature, 
the suit would have been denied. 


To sum up, it seems that no one test can be laid down conclusively 
to determine when a suit is against the State and when against the 
agency. It must always be remembered that public policy is the 
basis for immunity and that public policy alone may make ineffective 
any test, or throw unusual emphasis upon some particular test.** 


WILBuRN C. WEsT. 


REORGANIZATIONS IN INCOME TAX LEGISLATION 


The general rule has been laid down in all income tax legislation 
passed by Congress since the adoption of the Sixteenth Amendment 
to the Federal Constitution in 1913,’ that upon the sale or exchange 
of property the entire amount of the gain or loss shall be recognized 
for income tax purposes,’? with certain enumerated exceptions among 
the most important of which are those relating to exchanges in con- 
nection with corporate reorganizations. 

Early decisions of the United States Supreme Court in cases 


4890 Fla. 88, 105 So. 323 (1925). But see State, ex rel., Gordon v. State 
Board of Control, 102 S. E. 689 (West Va. 1920) where it was held a petition 
of mandamus to enforce a contract to supply prison labor was in principle a 
suit against the State and could not be allowed. 


44 Williamson v. School of Reform, 95 Ky. 251, 24 S. W. 1065 (1895), 
holding that funds of the State Reform School could not be touched to pay 
damages for personal injuries to a child inmate, caused by the servant of the 
State. Same holding in Perry v. House of Refuge, 63 Md. 20 (1884). For 
an excellent discussion of the tort phase of State responsibility, and an argu- 
ment in favor of stricter state accountability, see Edwin M. Borchard, Gov- 
ernment Liability in Tort (1924) 34 YALE L. 


1 The Sixteenth Amendment to the Constitution provides: “The Congress 
shall have power to lay and collect taxes on incomes from whatever source de- 
rived, without apportionment among the several States, and without regard to 
any census or enumeration.” It was declared to have been ratified by the neces- 
ony, ——- of States in a proclamation by the Secretary of State dated Feb. 

, ; 


2 Sec. II, Subsections B and G (a), Act of Oct. 3, 1913; Title I, Part I, 
§1 (a), and Part II, § 10, Act of Sept. 8, 1916; § 1200 (a), Rev. Act of 1917; 
§ 213 (a), § 233 (a), and §202 (b), Rev. Act of 1918; §213 (a), §233 (a), 
and § 202, Rev. Act of 1921; §213 (a), §233 (a), and § 203, Rev. Act of 1924; 
§213 (a), §233 (a), and § 203, Rev. Act of 1926; § 112, Rev. Act of 1928; 
§ 112, Rev. Act of 1932; and § 112, Rev. Act of 1932. 
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arising under the Acts of October 3, 1913, and September 8, 1916,’ 
brought clearly before Congress the necessity of clarifying and 
amending the statutes on this point. The lawmakers recognized the 
importance of not placing any unnecessary obstructions in the way of 
genuine business reorganizations, and accordingly, special provisions 
were inserted in the 1918 and subsequent revenue acts* with the 
view of enabling a corporation to proceed in the readjustment of its 
internal affairs without incurring undue burdens in the way of tax 
liability either to itself or to its stockholders. 


The 1921 Revenue Act was the first in which Congress attempted 
to define the term “reorganization.”*® This definition was further 
amplified in the 1924 Act. The definition of the 1924 Act was 
reénacted in practically the same terms in the 1926,’ 1928,° and 
1932° Acts, as follows: 


“As used in this section’® and section 113 and 115— 


“(1) The term ‘reorganization’ means (A) a merger or con- 
solidation (including the acquisition by one corporation of at 
least a majority of the voting stock and at least a majority of 
the total number of shares of all other classes of stock of another 
corporation, or substantially all the properties of another cor- 
poration), or (B) a transfer by a corporation of all or a part 


of its assets to another corporation if immediately after the 
transfer the transferor or its stockholders or both are in control 
of the corporation to which the assets are transferred, or (C) a 
recapitalization, or (D) a mere change in identity, form, or 
place of organization, however effected.” 


Despite the efforts of Congress to improve upon its early legis- 
lation, this provision of the tax law has continued to present per- 
plexing problems, especially with reference to clause “(A).” It 


3U. S. v. Phellis, 257 U. S. 156, 42 Sup. Ct. 63, 66 L. ed. 180 (1921); T. D. 
3270; Rockefeller v. U. S., 257 U. S. 176, 42 Sup. Ct. 68, 66 L. ed. 186 (1921) ; 
T. D. 3271; Cullinan v. Walker, 262 U. S. 134, 43 Sup. Ct. 495, 67 L. ed. 906 

; T. D. 3508; Weiss v. Stearn, 265 U. S. 242, 44 Sup. Ct. 490, 68 L. 
ed. 1001 (1924); T. D. 3609; Marr v. U. S., 268 U. S. 536, 45 Sup. Ct. 575, 
69 L. ed. 1079 (1925); T. D. 3755. For a discussion of these five leading 
reorganization cases, see: MILLER, HENDRICKS AND EVERETT, REORGANIZATIONS 
AND OTHER EXCHANGES IN INcoME TAXATION (1931) 37 to 53, inclusive, and 
the foreword by John M. Maguire. 


4 Sec. 202, Rev. Act of 1918; § 202, Rev. Act of 1921; §203, Rev. Act of 
1924; §203, Rev. Act of 1926; §112, Rev. Act of 1928; §112, Rev. Act of 
1932; § 112, Rev. Act of 1934. 


5 Sec. 202 (c) (2), Rev. Act of 1921. 
6 Sec. 203 (h) (1), Rev. Act of 1924. 
7 Sec. 203 (h) (1), Rev. Act of 1926. 
8 Sec. 112 (i) (1), Rev. Act of 1928. 
9 Sec. 112 (i) (1), Rev. Act of 1932. 
10 Sec. 112 (i) (1), Rev. Acts of 1928 and 1932. 
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was because of these problems that the definition was again revised 
in the 1934 Revenue Act." 

Strangely enough the only decision of the United States Supreme 
Court in which the interpretation of clause “(A)’’ has been consid- 
ered has not cleared up the ambiguity in its meaning.’? In the 
Pinellas case the petitioner corporation sold its assets to another cor- 
poration the consideration being paid partly in cash and partly in 
short-term promissory notes of the purchaser, secured by deposit 
of mortgage bonds. There was no dispute as to the facts but the 
petitioner contended that the gain should not- be recognized for 
income tax purposes under the exemption in Section 203, Revenue 
Act of 1926, relating to corporate reorganizations."* 

The Commissioner held that the transaction amounted to a sale 
of petitioner’s property for money and not an exchange for securities 
within the meaning of the statute. The Board of Tax Appeals and 
the Circuit Court of Appeals for the Fifth Circuit upheld the Com- 
missioner and the United States Supreme Court, on January 9, 1933, 
affirmed the finding of the lower court that the facts failed to show 
a “reorganization” within the statutory definition of the term. The 
Court said that to be within the exemption the seller must acquire 
an interest in the affairs of the purchasing company more definite 
than that incident to ownership of its short-term purchase money 


11 Sec. 112 (g), Rev. Act of 1934: “As used in this section and section 113 
—(1) the term ‘reorganization’ means (A) a statutory merger or consolidation, 
or (B) the acquisition by one corporation in exchange solely for all or a part 
of its voting stock: of at least 80 per centum of the voting stock and at least 
80 per centum of the total number of shares of all other classes of stock of 
another corporation; or of substantially all the properties of another corpora- 
tion, or (C) a transfer by a corporation of all or a part of its assets to another 
corporation if immediately after the transfer the transferor or its stockholders 
or both are in control of the corporation to which the assets are transferred, 
or (D) a recapitalization, or (E) a mere change in identity, form, or place of 
organization, however effected.” 


12 Pinellas Ice and Cold Storage Company v. Commissioner of Internal Rev- 
enue, 287 U. S. 462, 53 Sup. Ct. 257, 77 L. ed. 428 (1933). 


18 Sec. 203 (b) (3), Rev. Act of 1926: “No gain or loss shall be recognized 
ifa corporation a party to a reorganization exchanges property, in pursuance 
of the plan of reorganization, solely for stock or securities in another corpora- 
tion a party to the reorganization. 

Sec. 203 (e), Rev. Act of 1926: “If an exchange would be within the pro- 
visions of paragraph (3) of subdivision (b) if it were not for the fact that the 
property received in exchange consists not only of stock or securities permitted 
by such paragraph to be received without the recognition of gain, but also of 
other property or money, then—(1) If the corporation receiving such other 
property or money distributes it in pursuance of the plan of reorganization, no 
gain to the corporation shall be recognized from the exchange . . . 

Sec. 203 (h) (1), Rev. Act of 1926: “The term ‘reorganization’ means (A) 
a merger or consolidation (including the acquisition by one corporation of at 
least a majority of the voting stock and at least a majority of the total number 
of shares of all other classes of stock of another corporation, or substantially 
all the properties of another corporation) . 
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notes and it called attention to the fact that this general view is 
adopted and well-sustained in Cortland Specialty Co. v. Commis- 
sioner of Internal Revenue." 

This was as far as the Supreme Court needed to go to dispose of 
the issue, but it went further. It said: 


“But the construction which the court seems to have placed 
upon clause (A), paragraph (h) (1), section 203, we think is 
too narrow. It conflicts with established practice of the tax 
officers and if passed without comment, may produce perplexity.” 


The Court then proceeded to explain that the parenthetical words 
of clause “(A)” expand the ordinary and accepted meaning of the 
words “‘merger or consolidation” to include some things which partake 
of the nature of a merger or consolidation’ so as to embrace circum- 
stances difficult to delimit but which in strictness cannot be designated 
as either merger or consolidation. 

The “established practice of the tax officers” in interpreting the 
Federal income tax definition of reorganization is contained in regu- 
lations promulgated by the Treasury Department under the various 
income tax acts.’* Beginning with the 1921 act, the regulations have 
been uniform in holding that there was a reorganization within the 
definition of clause “(A)”? where two or more corporations unite 
their properties, by either (1) the merger of B into A, or (2) the 
consolidation of A and B, or (3) the acquisition by A of a majority 
of the voting stock and a majority of the total number of shares of 


1460 F. (2d) 937 (C. C. A., 2d, 1932), 11 A. F. T. R. 857, cert. den. Jan. 
16, 1933, aff’g. 22 B. T. A. 808, Ct. D. 668, C. B. June 1933, p. 164. Cortland 
Specialty Company v. Commissioner defines the ordinary and commonly ac- 
cepted meaning of the terms “reorganization, merger and consolidation,” as 
follows: “Reorganization, merger and consolidation are words indicating cor- 
porate readjustments of existing interests. They all differ fundamentally from 
a sale where the vendor corporation parts with its interest for cash and receives 
nothing more. Reorganization in the most ordinary sense suggests ‘the for- 
mation of a new corporation that is in financial difficulties, for the purpose of 
purchasing the company’s works and other property, after the foreclosure of a 
mortgage or judicial sale’ . . . While the term includes financial readjust- 
ments in ways other than by judicial sale it does not properly embrace mere 
purchases by one company of the assets of another... Reorganization is 
defined in (h) (1) (A) as including ‘a merger or consolidation.’ A merger 
ordinarily is an absorption by one corporation of the properties and franchises 
of another whose stock it has acquired. The merged corporation ceases to 
exist and the merging corporation alone survives. A consolidation involves a 
dissolution of the companies consolidating and a transfer of corporate assets 
and franchises to a new company. In each case interests of the stockholders 
and creditors of any company which disappears remain and are retained against 
the surviving or newly created company .. . 

15 See note 14, supra. 

16 Article 1567, Regulations 45, Rev. Act of 1918; Article 1566, Regulations 
62, Rev. Act of 1921; Article 1574, Regulations 65, Rev. Act of 1924; Article 
1574, Regulations 69, Rev. Act of 1926; Article 574, Regulations 74, Rev. Act 
of 1928; Article 574, Regulations 77, Rev. Act of 1932. 
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all other classes of stock of B, or of substantially all of the prop- 
erties of B. 

The United States Board of Tax Appeals, however, on June 30, 
1933, in the first case involving clause “(A)” after the Pinellas 
decision was handed down by the Supreme Court,* held that the 
acquisition by one corporation of substantially all the properties of 
another corporation is not, of itself, a statutory reorganization under 
section 112 (i) (1) (A) of the Revenue Act of 1928. 

Briefly, the facts were that three persons owning all the shares 
of A corporation caused its assets to be transferred to B corporation, 
an existing corporation with nation-wide activities, for cash which 
it immediately distributed, and 7% per cent of the shares of B cor- 
poration. The A corporation continued its existence, holding as its 
assets the acquired B shares, and the three individuals continued as 
its shareholders. 

The facts were stipulated by the Commissioner and the taxpayer. 
The questions presented to the Board for decision were predicated 
upon the basis that there had been a statutory reorganization (as that 
term is defined in section 112 (i) (1) (A) of the Revenue Act of 
1928, quoted supra). The Board refused to recognize the stipula- 
tion that there had been such a reorganization. The attitude of the 
majority was to the effect that in order to qualify as a reorganization 
under clause “(A)” the acquisition of substantially all the properties 
must be part of ‘a strict merger or consolidation,” or “something 
which partakes of the nature of a merger or consolidation and has a 
real semblance to a merger or consolidation and involves a continu- 
ance of essentially the same interests through a modified corporate 
structure.” In reaching this conclusion the majority relied on the 
Pinellas and Cortland Specialty decisions of the United States Su- 
preme Court.’® 

This is obviously contrary to the interpretation placed upon 
clause “(A)” by the Bureau of Internal Revenue and if affirmed 
by the Courts will upset the “established practice of the tax officers.” 
Mr. Black wrote a dissenting opinion which is more in accord with 
the view set out in the income tax regulations. Mr. Van Fossan 
dissented also, and Mr. Marquette concurred only in the result. 


17 Minnesota Tea Company et al. v. Commissioner, 28 B. T. A. 591, petition 
for review filed Feb. 5, 1934, C. C. A. (8th). See: Hugh Satterlee, The In- 
come Tax Definition of Reorganisation (1934) 12 THe Tax Macazine, 639. 
& ugh Satterlee, attorney for petitioner Evelyn F. Gregory in Gregory Vv. 

ommissioner, 69 F. (2d) 809, 13 A. F. T. R. 806 (1935), a case discussed 
infra, discusses the Minnesota Tea Case). Also discussed by Homer Hendricks 
in THe Tax Macazine, August, 1933 issue. 


18 See notes 12 and 14, supra. 
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Mr. Van Fossan said that he thought the prevailing opinion went 
much further than was warranted either by the language of the 
revenue acts or by the authoritative decisions of the Courts, and 
that it read into the statute a concept and a limitation neither written 
in nor intended by Congress. Mr. Black said that in his opinion 
neither the Pinellas nor the Cortland Specialty decisions were author- 
ity for what the majority held in this case (Minnesota Tea Case). 
He quoted clause “(A)’’?® and said that the effect of the opinion of 
the majority was to make the last part of it read: “or substantially 
all the properties of another corporation if immediately after the 
transfer the transferor or its stockholders or both are in control of 
the corporation to which the properties are transferred.” 

In the next case arising under this clause of the statute, a case 
involving the acquisition by one corporation of a majority of the 
stock of another corporation,” the Board again held there was no 
reorganization. This case, under the name of Sicard v. Commis- 
sioner of Internal Revenue, and also the Minnesota Tea Case, are 
now on appeal in Circuit Courts. It is to be hoped that the ambiguity 
will be cleared up when these decisions are announced. The matter 
continues to be of importance because of the requirements in the 
income tax laws as to the basis of property for depreciation purposes 
as well as for computing profit from sales of property.”? 

A growing tendency has manifested itself among taxpayers to 
utilize the reorganization provisions of the income tax statutes for 
the sole purpose of reducing tax liability. The first tax case of this 
nature to reach the United States Supreme Court was that of 
Gregory v. Commissioner of Internal Revenue, decided January 7, 
1935.22, In a unanimous decision in favor of the Government the 
Supreme Court affirmed the decision of the Circuit Court of Appeals 


19 Sec. 112 (i) (1), Rev. Act of 1928. 


20 John J. Watts v. Commissioner, 28 B. T. A. 1056, petition for review (in 
name of Sicard v. Commissioner) filed Feb. 7, 1934, C. C. A. (2d). On March 
4, 1935, the United States Circuit Court of Appeals for the Second Circuit 
handed down its decision in the Watts Case, reversing the Board of Tax Ap- 
peals (John J. Watts v. Commissioner of Internal Revenue; Hugh C. Sicard 
v. Commissioner of Internal Revenue; Parker Sloane v. Commissioner of In- 
ternal Revenue). It held that where one corporation acquired all the stock 
of another the transaction was a reorganization within the meaning of Sec. 203 
(h) (1) (A) of the 1924 Act, even though the corporation, the stock of which 
was acquired, was not dissolved. The court was of the opinion that the legis- 
lative history of the statute warranted the conclusion that subdivisions (3) and 
(6) of Article 1574 of Regulations 65 (corresponding to Article 1574, Regula- 
tions 69, and Article 574, Regulations 74 and 77) were valid. 

21 Sec. 204, Rev. Act of 1926; Sections 113 and 114, Rev. Acts of 1928, 1932, 
and 1934. 


22 Gregory v. Commissioner, 69 F. (2d) 809, 13 A. F. T. R. 806. See note 
17, supra. Mr. Satterlee in his article gave his views on the Gregory case 
before it was decided by the United States Supreme Court. 
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for the Second Circuit which had reversed the decision of the Board 
of Tax Appeals. 

In this case there had been a literal compliance with the language 
of clause “(B)” of the statutory definition of a reorganization.” 
The petitioner, Evelyn F. Gregory, being the owner in 1928 of all the 
stock of the U corporation (which held among its assets 1,000 shares 
of stock of M corporation) caused the A corporation to be organized. 
The U corporation transferred the 1,000 shares of M stock to A 
corporation in exchange for all of the shares of capital stock of A 
corporation which were issued to the petitioner. . The A corporation 
dissolved and distributed all its assets (the stock of M corporation) 
to the petitioner who sold them for $133,333.33. She reported a 
taxable gain of $76,007.88, based upon an apportioned cost of 
$57,325.45. The Commissioner of Internal Revenue determined 
that the effect of the transaction was the same as though the U cor- 
poration had paid the petitioner an ordinary dividend of $133,333.33 
(the value of the 1,000 shares of M stock which she received). The 
entire amount was held taxable to her as an ordinary dividend 
in 1928.** 

The Supreme Court held that this was not the type of transaction 
included by Congress in its definition of a reorganization. It said: 
“The whole undertaking, though conducted according to the terms 
of subdivision (B), was in fact an elaborate and devious form of 
conveyance masquerading as a corporate reorganization, and nothing 
else. The rule which excludes from consideration the motive of 
tax avoidance is not pertinent to the situation, because the trans- 
action upon its face lies outside the plain intent of the statute. To 
hold otherwise would be to exalt artifice above reality and to deprive 
the statutory provision in question of all serious purpose.” 

The importance of this decision should not be underestimated.” 


28 Sec. 112 (i) (1), Rev. Act of 1928. 


24 Sec. 115, Rev. Act of 1928: “(a) The term ‘dividend’ when used in this 
title . . . means any distribution made by a corporation to its shareholders, 
whether in money or in other property, out of its earnings or profits accumu- 
lated after February 28, 1913.” Sec. 22 (a), Rev. Act of 1928: “ ‘Gross in- 
come’ includes . . . dividends . . .” 


25 See: 140 THe CoMMERCIAL AND FINANCIAL CHRONICLE, Jan. 12, 1935, p. 
245: “The decision is expected to enable the Government to collect millions of 
dollars in similar income taxes.” On the authority of the Gregory decision the 
United States Board of Tax Appeals on February 19, 1935, held that a trans- 
action designed to avoid profit on the sale of stock was not a nontaxable re- 
organization though conducted according to the provisions of Section 112 (i) 
(1) (A) of the Revenue Act of 1928, but resulted in a taxable profit to the 
transferee corporation and a liquidating dividend to the transferor. (Royal 
Marcher v. Commissioner of Internal Revenue, 32 B. T. A., No. 9.) The 
Board after recounting the various steps by which the reorganization was ef- 
fected said: “None of the steps can be disregarded for, as the Circuit Court 
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It is believed that the requirement by the Supreme Court of good 
faith on the part of taxpayers will discourage them from resorting 
to technical devices for the sole purpose of tax avoidance. 


W. E. Van DEMAN. 


of Appeals said in the Gregory case, .. . ‘All these steps were real... all 
the proceedings had their usual effect.’ Thus, Marcher’s scheme by which he 
intended to avoid tax not only failed in its purpose, but resulted in two tax- 
able transactions where only one taxable transaction would have resulted from 
a direct sale by him of the stock of Cohn & Rosenberger, Inc. Like a boom- 
erang, it was a dangerous thing to launch, but since Marcher deliberately used 
this involved method of disposing of his stock of Cohn & Rosenberger, Inc., 
the taxing statutes must be applied to the transfers which were actually made.” 
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BANKRUPTCY—CONSTITUTIONAL LAW—FRAZIER-LEMKE AcT.— 
The question of the constitutionality of the Frazier-Lemke Act is 
before the Supreme Court. Petition for writ of certiorari was 
granted by that body on March 4, 1935. The first Circuit Court of 
Appeals to pass on the constitutionality of the Act has found it 
constitutional on both contested grounds: (1) That it is a law on 
the subject of bankruptcies within the meaning of the bankruptcy 
clause of the Constitution, and (2) that it does not violate the due 
process clause of the Constitution. Louisville Joint Stock Land Bank 
v. Radford, 2 U.S. Law Week 619 (U. S. March 4, 1935); 2 U.S. 
Law WEEK 563 (C. C. A. 6, No. 6959, Feb. 11, 1935) aff’g In re 
Radford, 8 F. Supp. 489. For previous history of this case and the 
Frazier-Lemke Act see (1935) 3 Geo Wasu. L. Rev. 243; (1934) 
3 Geo. Wasu. L. Rev. 105, and Note at 86. i. B.C. 


CONSTITUTIONAL LAw—CrIMINAL LAW—EFFECT OF REPEAL OF 
THE 18TH AMENDMENT ON FINAL JUDGMENTS.—The prisoner was 
tried and sentenced May 12, 1932 for contempt growing out of a 
violation of the National Prohibition Act. This judgment was 
affirmed. O’Hearne v. United States, 62 App. D. C. 285, 66 F. (2d) 
933 (1933). Certiorari was denied by the Supreme Court of the 
United States. O’Hearne v. United States, 290 U. S. 683, 54 Sup. 
Ct. 120, 78 L. ed. 589 (1933). He was committed to jail Nov. 13, 
1933, to serve ten months. On March 26, 1934, after the passage of 
the 21st Amendment which repealed the 18th Amendment, habeas 
corpus proceedings were instituted, and the prisoner was discharged 
on March 28, 1934. From this order the superintendent of the jail 
appeals. Held, that the 21st Amendment does not invalidate a final 
judgment rendered before its consummation under the authority of 
the 18th Amendment. As to petitioner’s claim that each day of con- 
finement after the passage of the 21st Amendment was a new and 
distinct wrong by the Executive, judicial control of the case ended 
when the prisoner was committed to prison and the execution of the 
sentence was undertaken by the Executive whose duty rests upon 
the Constitution, not upon the 18th Amendment or the National 
Prohibition Act. Rives v. O’Hearne, 73 F. (2d) 984 (App. D. C. 
1934) ; Rives v. Dodson, 73 F. (2d) 985 (App. D. C. 1934); Rives 
v. Johnson, 73 F. (2d) 986 (App. D. C. 1934). 

For a discussion of the effects of the repeal of the 18th Amendment 
on final judgments and suspended sentences see (1935) 3 Gro. WAsH. 
L. Rev. 247. J. L. B. 


ConstTITUTIONAL LAaw—CriminaL Law—EqQuat Protrection— 
SELECTION OF JuRoRsS—“Scortssoro Case.”—A negro defendant in 
a criminal case moved to quash the indictment and to strike the trial 
venire on the ground of alleged exclusion of qualified negroes from 
the grand and petit juries. The trial court denied both motions. 

388 
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From a list of all male citizens of the required age the county jury 
roll was selected by the jury commissioners after questioning dif- 
ferent reliable parties about those whose names were on the list, 
without discussing or considering race, color, politics, religion, or 
fraternal affiliations. Held, (1) that the accused has the burden 
of proving a denial of equal protection oi the laws by an abuse of 
discretion on the part of jury commissioners, or by fraud; (2) that 
the evidence in this case did not show that negroes were excluded 
from either the grand jury or the trial venire on account of race or 
color. Norris v. State, 156 So. 556 (Ala. 1934), cert. granted Jan. 
7, 1935. 

A statute requires that the jury commission shall place on the jury 
roll the names of all the adult male citizens of the county who are 
less than 65 years of age, generally reputed to be honest and intelli- 
gent, and esteemed in the community for their integrity, character, 
and good judgment. Copr or Axa. (Mayfield, 1923) § 8603. 

One on trial for a crime has no right to have any portion of the 
jury of his own race. Virginia v. Rives, 100 U. S. 313, 25 L. ed. 667 
(1880). When, however, by any action of a state, whether through 
its legislature, through its courts, or through its executive or admin- 
istrative officers, all persons of the race of the accused are excluded, 
solely because of their race or color, from serving as jurors, the 
equal protection of the laws is denied the accused, contrary to the 
Fourteenth Amendment of the Constitution of the United States. 
Strauder v. West Virginia, 100 U. S. 303, 25 L. ed. 664 (1880) 
(discriminatory legislation); Rogers v. Alabama, 192 U. S. 226, 
24 Sup. Ct. 257, 48 L. ed. 417 (1904) (defendant’s appeal may not 
be dismissed under color of local procedural requirements); Lee v. 
State, 163 Md. 56, 161 Atl. 284 (1932) (in drawing jurors court 
considered no negroes). But cf. Whitney v. State, 43 Tex. Cr. 197, 
63 S. W. 879 (1901) (peremptory challenge of negroes not a denial 
of equal protection). Such an objection cannot first be raised on 
motion for a new trial. Garnett v. State, 60 S. W. 765 (Tex. Cr. 
App. 1900). Cf. U.S. v. Gale, 109 U. S. 65, 3 Sup. Ct. 1, 27 L. ed. 
857 (1883) (persons excluded from federal grand jury because of 
part taken in rebellion). Nor will a federal court, on a writ of 
habeas corpus, review or obstruct trial in a state whose laws are not 
repugnant to the Constitution of the United States. Jn re Shibuya 
Jugiro, 140 U. S. 291, 11 Sup. Ct. 770, 35 L. ed. 510 (1891) (alien 
Asiatic defendant) ; Hale v. Crawford, 65 F. (2d) 739 (C. C. A. Ist, 
1933) ; cert. den. 290 U. S. 674, 54 Sup. Ct. 92, 78 L. ed. 581 (1933) 
(attempt to block extradition). 

When, under a jury law, competent negroes are with others equally 
eligible, the fact that none but white jurors were selected does not 
alone warrant the conclusion that a negro under indictment was 
denied equal protection of the laws. The facts showing racial dis- 
crimination must be averred and proved at trial. Gibson v. Missis- 
sippt, 162 U. S. 565, 16 Sup. Ct. 904, 40 L. ed. 1075 (1896). The 
decision of the State court on the question of fact is not reviewable 
by the Supreme Court of the United States on writ of error in the 
absence of abuse amounting to an infraction of the Constitution of the 
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United States. Thomas v. Texas, 212 U. S. 278, 29 Sup. Ct. 393, 
53 L. ed. 512 (1910) (defendant’s evidence had been admitted by 
the trial court). J. E. C. 


ConsTITUTIONAL Law— DECLARATORY JUDGMENT — UNITED 
States Courts—ActTuaL ConTROVERSY.—Plaintiffs, various indi- 
viduals, partnerships, and corporations filed suit praying that the 
Agricultural Adjustment Act, approved May 12, 1933, and the 
licenses and regulations thereunder, as applied to the plaintiffs, be 
declared unconstitutional and void, and that the defendants, the 
Market Administrator under the Act, and the United States Attorney, 
be restrained from attempting to enforce any of the provisions of 
the Act against the plaintiffs. The plaintiffs, distributors of milk 
products, allege: that, as they do not handle any products in “the 
current of interstate commerce,” this Act is not, and cannot consti- 
tutionally be made, applicable to them; that certain of the defendants 
have demanded of the plaintiffs compliance with certain provisions 
of the Act and intend to initiate proceedings to enforce such demand. 
The court denied the plaintiffs’ motion, for a temporary injunction, 
and the plaintiffs, by supplemental brief invoked the Federal Declara- 
tory Judgment Act (Session Laws 73d Congress, Second Session, 
Chapter 512, pp. 955-956) and insisted that under this Act they 
were entitled, at least, to a declaratory judgment passing upon the 
validity of the legislation and licenses or orders involved. The 
defendants moved to dismiss the bill, contending that this Act is not 
applicable to this case because there is no “actual controversy” be- 
tween the parties. Held, that the motion to dismiss the bill is denied, 
as the bill of complaint states a cause of action under the Federal 
Declaratory Judgment Act. Black v. Little, 8 F. Supp. 867 (E. D. 
Mich. 1934). 

The court held that there was an “actual controversy” in that the 
defendants, by contesting the suit which prayed for a declaration of 
invalidity, indicated that they intended to take issue with the claim 
of the plaintiffs, and intended to raise either an issue of fact as to the 
business conducted by the plaintiffs or an issue of law as to the inter- 
pretation of the statute with its applicability to the plaintiffs’ business. 
For a discussion of a somewhat similar case in which it was held that 
the bill of complaint stated no “case” or “controversy” see (1935) 3 
Gro. Was. L. Rev. 248. 

In denying the defendants’ motion to dismiss the bill the court 
relied on the decision of the United States Supreme Court in Nash- 
ville, Chattanooga and St. Louis Railway v. Wallace, 288 U. S. 249, 
53 Sup. Ct. 345, 77 L. ed. 730 (1933). While the question before 
the Supreme Court in the W allace case was not the determination of 
whether or not there was an “actual controversy,” it is submitted, 
however, that an “actual controversy” existed, in that the state officials 
charged with the collection of the tax had demanded payment in a 
specified amount and had determined to enforce their demands. 

For a discussion by a leading authority on declaratory judgments 
see Borchard, Relief by Declaratory Judgment in Federal Courts 
(1934) 2 Unitep States Law WEEK 111. For a discussion as to 
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what constitutes a “case” or “controversy” within the meaning of 
Article III of the Constitution see Ellingwood, The Constitutionality 
of Declaratory Judgments (1933) 28 Iti. L. Rev. 74. 

In a recent case in a state court in which there was a petition for a 
declaratory judgment by the leaders of a new political party the 
court said, “the term ‘controversy’ as applied to the rights of the 
great mass of citizens must receive a somewhat more liberal defini- 
tion than when applied to the ordinary relation of individuals with 
each other.” State, ex rel., Ekhern v. Dammann, 254 N. W. 759 
(Wis. 1934). F. X. Mcl. 


CONSTITUTIONAL LAW—DELEGATION OF LEGISLATIVE POWERS— 
“Hot Om”—NIRA—On July 11, 1933, the President, by Executive 
Order, based on Section 9 (c) of Title I of the National Industrial 
Recovery Act of June 16, 1933, [48 Star. L. 195, 200, 15 U. S. C. 
§ 709 (c).] prohibited the transportation in interstate and foreign 
commerce of “Hot Oil’—petroleum and its products produced or 
withdrawn from storage in excess of the amount prescribed by State 
laws or regulations. On July 14, 1933, the President, by Executive 
Order, made under Section 10 (a) of the NIRA, authorizing him to 
make the necessary rules and regulations for carrying out the pur- 
poses of Title I of the Act, authorized the Secretary of the Interior 
to exercise all powers vested in the President for the purpose of 
enforcing Section 9 (c) and the Executive Order of July 11th, and 
to promulgate the necessary rules and regulations. The Secretary 
of the Interior issued regulations on July 15, 1933, pursuant to the 
two Executive Orders, with amendments on July 25, and August 21, 
1933. Regulation IV required from producers a monthly sworn 
statement relative to production and that such production was within 
the state quota. Regulation V required a similar statement from 
purchasers, shippers and refiners. Regulation VII required that all 
persons coming within the terms of Section 9 (c) of the Act and 
Executive Orders and regulations issued thereunder should keep for 
inspection adequate records of production and transportation of petro- 
leum and its products. The President, by Executive Order of August 
19, 1933, stating that such action was taken under Title I of the 
NIRA, approved a “Petroleum Code.” The Secretary of the Inte- 
rior was designated Administrator and the Department of the Inte- 
rior as the Federal Agency to exercise on behalf of the President all 
the powers vested in him under that Act and Code, by a further Ex- 
ecutive Order of August 28, 1933. Violations of the various sections 
of the Act were made misdemeanors punishable by fines and imprison- 
ment. The Petroleum Code provided for estimates at intervals by the 
Federal Agency of the production required to balance consumer 
demand for petroleum products, this needed production to be equi- 
tably allocated among the several states. The subdivision of the 
State’s allocation was to be made within the State, and if any quota 
was exceeded this was deemed an unfair trade practice and in viola- 
tion of the Code. This latter provision was eliminated by Executive 
Order of September 13, 1933, and not reinstated until Executive 
Order of September 25, 1934. The suits were brought in October, 
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1933. The Panama Refining Company, and its co-plaintiffs, owner 
of an oil refining plant in Texas and producer with oil and gas leases 
in Texas, respectively, sought to restrain federal officials from en- 
forcing Regulations IV, V and VII prescribed by the Secretary of 
the Interior under Section 9 (c) of the NIRA. The Amazon Petro- 
leum Corporation, and its co-plaintiffs, all separate owners of oil 
producing properties in Texas, sued to enjoin the Railroad Commis- 
sion of that State, its members and other state officers, and the other 
defendants who were federal officials, from enforcing state and 
federal restrictions upon the production and disposition of oil. The 
Amazon action was severed and the three-judge court dismissed the 
bill against the State authorities. (5 F. Supp. 633.) In both cases 
against the federal officials, a permanent injunction was granted in 
the District Court. (5 F. Supp. 639.) In the Amazon case the court 
specifically enjoined defendants from enforcing Section 4 of Article 
IIT of the Petroleum Code, both parties and the court being unaware 
of the omission of this unfair practice provision from the Executive 
Order of September 13, 1933. The Circuit Court of Appeals re- 
versed the decrees against the federal officials and dismissed the bills. 
Certiorari was granted to the United States Supreme Court. Held, 
that Section 9 (c) of the NIRA goes beyond the limits of the dele- 
gation of legislative power which there is no constitutional authority 
to transcend, and that consequently the Executive Orders of July 11, 
1933, and July 14, 1933, and the Regulations issued by the Secretary 
of the Interior thereunder, are without constitutional authority. 
Panama Refining Company, ct al. v. Ryan, et al., Amazon Petroleum 
Corporation, et al. v. Ryan, et al., 55 Sup. Ct. 241, 79 L. ed. Adv. op. 
223 (U. S. 1935), rev'g 71 F. (2d) 1,8 (C. C. A. 5th, 1934). 

Because of the elimination of the unfair trade practice clause from 
the Petroleum Code, the Supreme Court was not required to pass 
upon the validity of the Code nor to interpret it. Inquiry into the 
propriety of the Regulations issued by the Secretary of the Interior 
was not necessary, as that question was dependent upon the validity 
of Section 9 (c). The Court assumed for the purposes of the case, 
without deciding, that Congress had the power to interdict the trans- 
portation of “Hot Oil.” 

The present cases are significant as being the first of vital impor- 
tance to the nation involving the delegation of legislative power to 
the President, and the first in which the Supreme Court has held an 
act unconstitutional on the ground that it was an excessive delegation. 

It is also undoubtedly a fact that no previous statute has attempted 
so broad a grant of power nor given so indefinite a guide to the 
President. Nevertheless, commentators and writers generally con- 
sidered delegation as the least vulnerable point of constitutional attack 
on the NIRA. See Note (1934) 44 Yare L. J. 90, at 97; Black, 
The National Industrial Recovery Act and the Delegation of "Legisla- 
tive Power to the President (1934) 19 Corn. L. QO. 389: Note 
(1934) 20 A. B. A. J. 269, at 270; Elder, Some Constitutional As- 
pects of the NIRA (1934) 28 Iu. L. Rev. 636. Possibly the rela- 
tively unimportant consideration given to this feature of the act 
resulted from the realization that corrective legislation could be 
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applied by the Congress in the event of an adverse holding as to any 
one of the many subjects contained therein. This has already been 
accomplished by the Connally Bill (Senate No. 1190, Act of Feb- 
ruary 22, 1935). 

Three main factors appear to be required in the statute in order 
to validate the delegation of power to the President; namely, 1. the 
declaration of a policy with respect to the transportation of “Hot 
Oil”; 2. the setting up of a standard for the action of the President ; 
and, 3. the requirement of a finding by the President in the exercise 
of the authority to enact the prohibition. Reviewing previous cases 
involving the delegation of legislative power by Congress, the Court 
finds a satisfactory declaration of policy in the statutes under consid- 
eration in the cases of The Brig Aurora, 7 Cranch. 382, 3 L. ed. 378 
(U. S. 1813) (embargoes) and in Field v. Clark, 143 U. S. 649, 692, 
12 Sup. Ct. 495, 36 L. ed. 294 (1891) (reciprocal duties). It finds 
“primary standards” established in the acts involved in Buttfield v. 
Stranahan, 192 U. S. 470, 496, 24 Sup. Ct. 349, 48 L. ed. 525 (1904) 
(importation of uniform quality tea); Union Bridge Company v. 
United States, 204 U. S. 364, 386, 27 Sup. Ct. 367, 51 L. ed. 523 
(1906) ; Monongahela Bridge Co. v. United States, 216 U. S. 177, 
193, 30 Sup. Ct. 356, 54 L. ed. 435 (1910), and Philadelphia Company 
v. Stimson, 223 U. S. 605, 638, 32 Sup. Ct. 340, 56 L. ed. 570 (1912) 
(obstructions to navigation); St. Louis, 1. M. & S. Rwy. Co. v. 
Taylor, 210 U. S. 281, 287, 28 Sup. Ct. 616, 52 L. ed. 1061 (1908) ; 
Intermountain Rate Cases, 234 U. S. 476, 486, 34 Sup. Ct. 986, 58 
L. ed. 1408 (1914); Avent v. United States, 266 U. S. 127, 130, 45 
Sup. Ct. 34, 69 L. ed. 202 (1924) ; and N. Y. Central Securities Co. v. 
United States, 287 U. S. 12, 24, 25, 53 Sup. Ct. 45, 77 L. ed. 138 
(1932) (exercise of powers by the Interstate Commerce Commis- 
sion); United States v. Chemical Foundation, 272 U.S. 1, 12, 47 Sup. 
Ct. 1, 71 L. ed. 131 (1926) (disposition of enemy property); and 
Radio Commission v. Nelson Brothers Co., 289 U. S. 266, 279, 285, 53 
Sup. Ct. 627, 77 L. ed. 1166 (1933) (assignment of radio frequen- 
cies). Congress “legislated as far as was reasonably practicable” in 
United States v. Grimaud, 220 U. S. 506, 515, 31 Sup. Ct. 480, 55 L. 
ed. 563 (1911) (regulation of forest reserves). An “intelligible prin- 
ciple” to which the President could conform was found in the “flexible 
tariff” law reviewed in Hampton & Co. v. United States, 276 U. S. 
394, 409, 48 Sup. Ct. 348, 72 L. ed. 624, (1928). 

As to the third requirement for a valid delegation of power by 
Congress, the Court finds it to be the “historic practice by which 
declarations of policy are made by the Congress and delegations are 
within the framework of that policy and have relation to facts and 
conditions to be found and stated by the President in the appropriate 
exercise of the delegated authority,” and that findings by the grantee 
of a delegated power as to the existence of the required basis of his 
action is necessary to sustain that action, “for otherwise the case 
would be one of unfettered discretion, as the qualification of authority 
would be ineffectual.” 

By comparison of the previously decided cases with the present 
ones, it is concluded that as to the transportation of “Hot Oil,” 
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Congress has “declared no policy, has established no standard, has 
laid down no rules,” and that the omission from the executive order 
of any finding or statement of the grounds of the President’s action 
in enacting the prohibition is in notable contrast with the “historic 
practice” evidenced by previous delegations. The specific reasons 
for these conclusions are that the President is not required to act at 
all, and there is no specific determination as to when he is to act. 
Or, as the Court sums up: “There is no requirement, no definition 
of circumstances and conditions in which the transportation is to be 
allowed or prohibited.” 


Justice Cardozo dissents on the ground that a reasonably clear 
standard, conformable to the interpretations and requirements of 
earlier delegatory statutes, is to be found in a consideration of the 
act as a whole with the reasonable implications to be drawn therefrom. 
He also disagrees as to the necessity of a finding to validate an order 
issued by the President under a delegated power. For previous dis- 
cussion of the principal cases see (1935) 3 Gro. Wasu. L. Rev. 258; 
(1934) 2 Geo. Wasu. L. Rev. 515; Note (1934) 2 Gro. Wasn. 
L. Rev. 474; (1934) 29 Int. L. Rev. 237. For discussion of dele- 
gation of power, particularly in relation to the NIRA, see Carpenter, 
Constitutionality of the National Industrial Recovery Act and the 
Agricultural Adjustment Act, (1934) 7 So. Cauir. Rev. 125, at 126; 
Black, The National Industrial Recovery Act and the Delegation of 
Legislative Power to the President (1934) 19 Corn. L. Q. 389; 
Note (1934) 44 Yate L. J. 90, at 97; Note (1933) 47 Harv. L. Rev. 


85, at 93; Notes (1934) 20 A. B. A. J. 269 and 273. See also 
Cheadle, The Delegation of the Legislative Function (1918) 27 YALE 
L. J. 892; Duff and Whiteside, Delegata Potestas Non Potest Dele- 
gart: A Maxwm of American Constitutional Law (1929) 14 Corn. 
L. Q. 168. ng. B.C. 


EMINENT DoMAIN — INTERSTATE COMMERCE —CoNFLIcT BE- 
TWEEN LOCAL AND NATIONAL INTEREST.—Appellant was a common 
carrier engaged in interstate commerce and would be compelled to 
relocate part of its line upon condemnation of a section by appellee, a 
county water control district. Appellant urged that appellee’s right 
of condemnation should include a duty of obtaining from the Inter- 
state Commerce Commission for appellant, a certificate of public 
convenience and necessity, as required by the Transportation Act of 
Congress, 41 Stat. L. 478 (1920), 49 U. S. C. §1 (18) (1926) for 
the relocation. Held, that the state right of eminent domain was not 
subservient to the authority of Congress as expressed in the Trans- 
portation Act, and the duty urged did not exist. Chicago R. I. & G. 
Ry. Co. v. Tarrant County Water and Improvement District No. 1, 
76 S. W. (2d) 147 (Texas 1934). 

The court decided this point in the present case on the authority of 
Board of Hudson River Regulating District v. Fonda, J. & G. Ry. 
Co., 249 N. Y. 445, 164 N. E. 541 (1928), wherein it was held that 
necessitating relocation of tracks of a carrier engaged in interstate 
commerce through exercise of power of eminent domain by a state 
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agency did not constitute unlawful interference with interstate com- 
merce. 

State power of eminent domain to cross a railroad is not ousted 
where the federal statute incorporating the railroad set forth that a 
right of crossing would be granted subject to the terms of the Presi- 
dent of the United States. Union Pacific Ry. Co. v. Leavenworth 
N. & S. Ry. Co., 29 Fed. 728 (C. C. Kan. 1887). A railroad char- 
tered by the United States is subject to crossing through state power 
of eminent domain. Union Pacific Ry. Co. v. Burlington and Mis- 
souri Ry. Co., 3 Fed. 106 (C. C. Neb. 1880). See also Jllinois Cen- 
tral Ry. Co. v. Chicago, B. and N. Ry. Co., 26 Fed. 477 (N. D. IIl. 
1886). In one case it was apparently assumed that a city might con- 
demn a depot of a railroad so chartered. Union Pacific Ry. Removal 
Cases, 115 U. S. 1, 5 Sup. Ct. 1113, 29 L. ed. 319 (1885). 

Obstruction of commerce under control of Congress through exer- 
cise of eminent domain will not be upheld. United States v. Rio 
Grande Dam and Irrigation Co., 174 U. S. 690, 19 Sup. Ct. 770, 43 
L. ed. 1136 (1899) ; Minnesota Canal and Power Co. v. Koochiching 
Co., 97 Minn. 429, 107 N. W. 405 (1906). State grant of eminent 
domain power only to corporations serving within the state does not 
unlawfully interfere with interstate commerce. Consumers Gas Trust 
Co. v. Matilda Harless et al., 131 Ind. 446, 29 N. E. 1062 (1892). 
State grant to a corporation serving both locally and out of the state 
does not encroach upon federal control of interstate commerce. Shedd 
et al. v. Northern Indiana Public Service Co., 188 N. E. 322 (Ind. 
1934). The last case stated that a state has no power of eminent 
domain for uses constituting interstate commerce, but no authority 
was cited for the proposition. 

An analogous line of cases deals with state interference through 
exercise of eminent domain over property owned by the United 
States. In Cleary v. Skiffich, 28 Colo. 362, 65 Pac. 59, 89 Am. St. 
Rep. 207 (1901), it was held inter alia that territorial legislation in 
regard to location of mill sites on public lands must yield to the fed- 
eral law that no mill sites could be located on mineral lands. Land, 
jurisdiction over which is once ceded to the United States, is not 
subject to the exercise of eminent domain by the ceding state, on the 
basis of a waiver. United States v. Certain Lands, 208 Fed. 429 
(N. H. 1913). See also Fort Leavenworth Ry. Co. v. Lowe, 114 
U. S. 525, 5 Sup. Ct. 995, 29 L. ed. 264 (1885). 

Early cases proceeded on the assumption that the state could exer- 
cise its power of eminent domain over lands of the United States 
which the latter held as mere proprietor. United States v. Chicago, 
7 How. 185, 12 L. ed. 660 (U. S. 1849); United States v. Railroad 
Bridge Co., Fed. Case No. 16,114, 27 Fed. Cas. 686 (N. D. Ill. 1855) ; 
Jones v. Florida, C. and P. Ry. Co., 41 Fed. 70 (S. D. Fla. 1889), 
and a clearly paramount object must appear before the state could 
seize land appropriated by the United States for a specific public 
object. United States v. Chicago, supra; United States v. Railroad 
Bridge Co., supra. ‘This doctrine was overthrown substantially, if not 
completely, in the case of Utah Power and Light Co. v. United States, 
230 Fed. 328 (C. C. A. 8th, 1915). Note (1919) 4 A. L. R. 548, 
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wherein it was held that the United States held even idle lands not 
as proprietor, but in trust for all the people of all the states, and 
such lands were not subject to eminent domain except with its con- 
sent. For further discussion of the Utah case, see (1929) U. Pa. 
L. Rev. 137-78. 

The reported case appears not to present a real interference with 
interstate commerce since the question involved is one of the bal- 
ancing of local and national interest in the res. See Jn re Certain 
Land in Lawrence, 119 Fed. 453 (Mass. 1902) and United States v. 
City of Tiffin et al., 190 Fed. 279 (N. D. Ohio 1911). Regardless of 
who exercises the power, the decision in an individual case turns on 
what is paramount in benefit to the public. - W. W. D., Jr. 


FEDERAL CoRPORATIONS—FEDERAL LAND BANKS—STATE JURIS- 
DICTION—FoREIGN CoRPORATIONS—FEDERAL LAND BANK AS For- 
EIGN CORPORATION FOR SERVICE OF PROCESS AND ATTACHMENT IN 
State Court.—Petitioner, the Federal Land Bank of St. Louis, is 
authorized by its charter to do business in the States of Arkansas, 
Illinois, and Missouri and maintains its offices in the City of St. 
Louis, Missouri. An action was instituted against the Bank in the 
Pope County, Arkansas, Circuit Court by a resident of that county 
who sought to recover $300. Service of process was made upon this 
petitioner by the attachment of certain real property belonging to it 
and by publication of a Warning Order in accordance with the Stat- 
utes of Arkansas in regard to actions against foreign corporations. 
On the overruling of petitioner’s motion filed in that original suit 
asking that the service be quashed, that the attachment be dissolved, 
and that the suit be dismissed, petitioner filed an original petition in 
the Supreme Court of Arkansas for a writ of prohibition directed to 
the Hon. A. B. Priddy, as Judge of the Circuit Court of Pope County, 
Arkansas, to prohibit him from assuming jurisdiction of such action. 
Held, that the Federal Land Bank is a foreign corporation within the 
meaning of the Arkansas statute and its real property is subject to 
attachment. The Federal Land Bank of St. Louis v. A. B. Priddy, 
74S. W. (2d) 222 (Ark. 1934), Petition for Certiorari filed in 
United States Supreme Court. 

The determination of the status of national corporations as “for- 
eign” or “domestic” depends largely on the purpose for which the 
classification is being made. The cases dealing with this question are 
not at all in harmony, and there is apparent considerable diversity of 
opinion. Note (1930) 69 A. L. R. 1346. One group of cases has 
held that the Federal government with relation to that of the several 
states, cannot be considered a foreign government in the ordinary 
acceptance of that term and that, within the sphere of its delegated 
powers its authority extends over all the states and to that extent 
it may be said to be identified with the government of each. Hence, 
a corporation, created by the government of the United States, can- 
not with propriety be called a foreign corporation. Texas and Pacific 
R. Co. v. Weatherby, 41 Tex. Civ. App. 409, 92 S. W. 58 (1906) ; 
Commussioners v. Texas and Pacific R. Co., 98 Pa. 90 (1881); In 
re Cushing, 40 Misc. 505, 82 N. Y. Supp. 795 (1903); Gould v. 
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Texas and Pacific R. Co., 176 App. Div. 818, 163 N. Y. Supp. 479 
(1917); Eby v. Northern Pacific R. Co., 13 Phila. 161 (1879). 
Some states, like New York, have provisions in their statutes that 
among domestic corporations are those created under the laws of the 
United States, and in those states a federal corporation will be con- 
sidered a domestic corporation within the state. Jn re Cushing, 
supra; First National Bank v. Doying, 11 N. Y. Civ. Proc. Rep. 61 
(1886) ; Market National Bank v. Pacific National Bank, 64 How. 
Pr. (N. Y.) 1 (1882). For the purpose of a statute fixing venue 
for actions, a corporation organized under act of Congress has been 
considered domestic within a state. Texas and Pacific R. Co. v. 
Weatherby, supra; Re Dunn, 212 U. S. 374, 29 Sup. Ct. 299, 53 
L. ed. 559 (1909); Bankers Trust Co. v. Texas and Pacific R. Co., 
241 U. S. 295, 36 Sup. Ct. 569, 60 L. ed. 1010 (1916). On the 
other hand, it has been held that a federal corporation could not be 
considered as a domestic corporation in the sense that it is organized 
under the laws of the state. Fisher v. First Trust Joint-Stock Land 
Bank, 210 Iowa 531, 231 N. W. 671 (1930) ; Smith v. Pacific R. Co., 
61 Mo. 17 (1875). In the absence of a charter provision to the con- 
trary, a state will regard a federal corporation as domiciled within 
a State if its principal or executive offices are located within its bound- 
aries, even though a subsidiary office is located in another state, on the 
idea that the corporation may have many locations. Interstate Com- 
merce Commussion v. Texas and Pacific R. Co., 57 Fed. 948 (C. C. A. 
2d, 1893); Gould v. Texas and Pacific R. Co., supra. It has, how- 
ever, been held that if a federal corporation has a principal office in 
one state, it is a foreign corporation in any other state even though 
it has branch offices in several states. Rosenbaum v. Union Pacific 
R. Co., 2 How. Pr. N. S. (N. Y.) 45 (1885). 

In states other than those in which a federal corporation has its 
principal office or charter domicil, such corporations have been treated 
as possessing the attributes of diverse citizenship for purposes of 
jurisdiction of the Federal Courts. Omaha National Bank v. Fed- 
eral Reserve Bank, 26 F. (2d) 884 (C. C. A. &th., 1928) ; American 
Banking and Trust Co. v. Federal Reserve Bank, 256 U. S. 350, 41 
Sup. Ct. 499, 65 L. ed. 938 (1921); Cooke v. State National Bank, 
52 N. Y. 96, 11 Am. Rep. 667 (1873). Diverse citizenship is found 
even in those cases where although the corporation has its principal 
office in another state, it maintains within the state in which sits the 
Federal Court whose jurisdiction is being invoked, a subsidiary office 
and does business therein. Re Dunn, supra. The attribute of diverse 
citizenship has, however, been denied to those federal corporations 
which do not have their domicil localized by their charter and do busi- 
ness common to several states. Bankers Trust Co. v. Texas and 
Pacific R. Co., supra. 

The question of when a national corporation is a foreign or do- 
mestic corporation with respect to the jurisdiction of the state courts 
and their processes presents the most difficult aspect of the problem. 
It has been held that doing business in a state without maintaining a 
local office and agent does not render a national corporation a resident 
of the state for purpose of giving courts jurisdiction to render judg- 
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ment against it by constructive service of process. Fisher v. First 
Joint-Stock Bank, supra. One case has taken the view that where 
the federal corporation had no charter or special domicil and had a 
permanent business within its borders, it could be considered a do- 
mestic corporation for purpose of service of process and garnishment 
proceedings. Mooney v. Pacific R. Co., 60 lowa 346, 14 N. W. 343 
(1882). It has, therefore, been held that service of process upon an 
officer transiently in the state, of a federal corporation whose principal 
office and business is conducted in another state, is of no effect to 
bring the corporation within jurisdiction of the court. Caledomian 
Coal Co. v. Baker, 196 U. S. 432, 25 Sup. Ct. 375, 49 L. ed. 540 
(1905). It would seem that the cases in deciding whether a federal 
corporation is domestic in regard to jurisdictions of the state courts 
place much importance on the question whether or not the corpora- 
tion is actually located within the state and doing a permanent busi- 
ness there. First National Bank v. Doying, supra. Yet, this may be 
too strict a criterion in view of what has been said in other cases. A 
Pennsylvania court has said, “A corporation chartered by the Con- 
gress of the United States has a legal existence everywhere within 
the limits of the sovereign from which it derives its corporate life, 
and, therefore, in every state of the Union. Such a corporation, al- 
though it does no business and has no office, in a given state, is none 
the less subject to the jurisdiction of a local court therein . . .” 
Eby v. Northern Pacific R. Co., supra. The Supreme Court of th 
United States has said, “A national corporation may, because it has 
its principal office in one state, be a citizen of or domiciled in such 
state and yet may be, because of the fact that it carries on business in 
another state, a resident of such other state, and such for the purposes 
of venue of action against it—in the district in which it carries on its 
business.” Bankers Trust Co. v. Texas and Pacific R. Co., supra. 
It would seem that in view of what appear to be the best reasoned 
opinions, the principal case has adopted a too-sweeping definition of 
what constitutes a “foreign corporation” in relation to an individual 
state. R. B. 


Gop CLAUSE CasES—COoNSTITUTIONAL LAw—Power oF Con- 
GRESS—PRIVATE OBLIGATIONS—PUBLIC OBLIGATIONS—CURRENCY— 
GoLtp PAYMENT—CONTRACTS—JURISDICTION OF CouRT oF CLAIMS 
—Damacers.—The Baltimore and Ohio Railroad Company issued a 
bond providing for the payment of principal and interest “in gold 
coin of the United States of America of or equal to the standard of 
weight and fineness existing on February 1, 1930.” Upon presenta- 
tion of a coupon for $22.50 payable on February 1, 1934, the railroad 
refused to pay the amount in gold or the equivalent thereof in legal 
tender according to the standard of weight and fineness existing Feb- 
ruary 1, 1930. By the Gold Reserve Act of 1934 (48 Star. L. 337) 
and the President’s Executive Order No. 2072 the gold content of 
the dollar was reduced from 25% grains of gold, nine-tenths fine, to 
1554, grains, nine-tenth fine from and after January 31, 1934. The 
owner of the bond sued in the courts of New York and demanded 
judgment for $38.10, the equivalent value in legal tender of the 
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coupon according to the standard of February 1, 1930. The railroad 
interposed the defense that it was by the Joint Resolution of June 5, 
1933, 48 Stat. L. 112, prohibited making payment in gold coin or 
otherwise than dollar for dollar, in coin or currency of the United 
States constituting legal tender at the time of payment. Judgment 
was for the plaintiff in the amount of $22.50, the face of the coupon. 
On appeal to the Court of Appeals of New York the Joint Resolution 
was held valid, 265 N. Y. 37, 191 N. E. 726 (1934). The case was 
carried to the United States Supreme Court by a writ of Certiorari. 

In a similar case involving payment of bonds issued by the St. 
Louis, Iron Mountain and Southern Railway Co. payable in gold 
coin of the United States of the present (May 1, 1903) standard of 
weight and fineness, the Reconstruction Finance Corporation and 
the United States sought leave to intervene and denied the validity 
of the gold clause contained in the mortgage and bonds. Leave to 
intervene was granted to each applicant. The District Court decided 
that the Joint Resolution of June 5, 1933, was constitutional and the 
trustees entitled, in payment of each bond to $1,000 in legal tender. 
The Supreme Court considered these cases at the same time and 
joined them in the decision. Held, that the Joint Resolution of June 
5, 1933, in its application to the gold clauses contained in such bonds, 
is constitutional. Norman v. Baltimore and Ohio Railroad Co.; 
United States Reconstruction Finance Corporation v. Bankers Trust 
Company, 2 L. W. 543 (U. S. 1935). 

The owner of gold certificates of the United States of the Series 
of 1928 presented them for payment and demanded gold coin of the 
standard of 1928, that is each dollar to contain 25.8 grains 9 fine. 
Such payment was refused and he accepted, under protest, legal 
tender currency of the face value. He brought suit in the Court of 
Claims for the difference between the face value of the certificates 
and his asserted value currency dollars of the amount of gold called 
for. 

The court of claims certified questions to the Supreme Court. 
Held, that the Court of Claims has no jurisdiction as the plaintiff has 
—_ no actual damage. Nortz v. United States, 2 L. W. 548 (U. S. 
1935). 

The owner of a Fourth Liberty Loan 4%4% Gold Bond of the 
United States for $10,000, issued in 1918, containing a clause; “the 
principal and interest hereof are payable in United States gold coin 
of the present standard of value,” presented it for payment and de- 
manded $10,000 in gold dollars of the standard of 1918 or the equiva- 
lent, $16,931.25 in legal tender. Such payment was refused and the 
owner sued in the Court of Claims alleging damage in the sum of 
$16,931.25. 

The Court of Claims certified two questions to the Supreme Court: 
1, whether the holder of such a bond is entitled to receive from the 
United States an amount in legal tender currency in excess of the 
face amount of the bond. 

2. Whether the United States, as obligor of such bond, “‘is liable 
to respond in damages in a suit in the Court of Claims on such bond 
as an express contract, by reason of the change in or impossibility of 
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performance in accordance with the tenor thereof, because of the 
provisions of Public Resolution No. 10, 73d Congress, abrogating 
the gold clauses in all contracts. Held, that the Joint Resolution of 
Congress of June 5, 1933, is unconstitutional in so far as it purports 
to make bonds of the United States containing a gold clause payable 
dollar for dollar in any coin or currency which at the time of pay- 
ment is legal tender. Perry v. United States, 2 L. W. 550 (U. S. 
1935). 

In the Norman case the Supreme Court interpreted the gold clauses 
of the corporate bonds as contracts for the payment of money and 
not contracts for the payment of gold as a commodity. It expressed 
the opinion that the clauses were incorporated to afford a definite 
standard or measure of value. It recognized the power of Congress 
to establish a uniform currency, and parity between kinds of cur- 
rency, and to make that currency, dollar for dollar, legal tender for 
the payment of debts. It held that Congress while legislating legiti- 
mately within the scope of its authority over the currency may prop- 
erly invalidate all private contracts which are repugnant to or tend 
to limit or impede the exercise of that admitted authority. 

In the Nortz case the court rejected the contention that gold cer- 
tificates may be regarded as warehouse receipts and expressed the 
opinion that they were not contracts for a certain quantity of gold as 
a commodity, but called for dollars. Since there was no longer a 
free circulation of gold in the United States and the restrictions which 
had been imposed denied to plaintiff a market in which he might dis- 
pose of gold, it was impossible for him to show actual damage. It 
was not denied that Congress has the power to limit the use of gold 
in the exercise of its control of the currency so the question became 
simply one of just compensation, and, in the absence of a showing of 
actual damage, it was held that the Court of Claims did not have 
jurisdiction of the case. 

In the Perry case the court said that the reasonable import of the 
gold clause in the government bonds was an assertion of assurance 
that there would be no loss suffered by the holder of the bond through 
depreciation in the medium of payment. The court held that Con- 
gress cannot alter or repudiate the substance of its own obligations 
and that it, therefore, lacks the power to abrogate the gold clause 
contained in the obligations of the United States. It was further held, 
however, that the reduction of the gold content of the dollar did not 
necessarily result in a loss to the plaintiff and, in the absence of a 
showing that he had suffered loss in relation to buying power, he was 
not entitled to receive legal tender in excess of the face value amount 
of the bond as such payment would, as to him, constitute an unjust 
enrichment. 

For details of the various problems which have arisen as a result 
of the “gold clause” obligations and their relation to the monetary 
legislation enacted by Congress in recent months, see the following 
comprehensive and illuminating discussions which cover the subject 
in its several aspects. Note, Rothenberg and Bowers, Economic and 
Legal Aspects of the “Gold Clause” Dilemma, (1933) 1 Gro. Wasu. 
L. Rev. 493; King, The Gold Clause—Can It Constitutionally Be 
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Abrogated by Legislation? (1934) 2 Gro. Wasu. L. Rev. 13; Col- 
lier, Gold Contracts and Legislative Power (1934) 2 Geo. Wasu. 
L. Rev. 303; Note, Kosowsky, Regulation of Currency Value by 
Governmental Transactions in Gold (1934) 2 Geo. Wasn. L. REv. 
375; Note, Stein, Use of the Sovereign Power of Eminent Domain 
to Combat Gold Hoarding (1934) 2 Gro. Wasu. L. Rev. 387; Re- 
cent Case (1934) 2 Gro. Wasu. L. Rev. 407. See also, Note, Elli- 
son, Congressional Power Over Money (1934) 2 Gro. Wasn. L. 
Rev. 365. 

The incorporation of a gold clause in obligations requiring the pay- 
ment of money historically dates back to the era preceding the Civil 
War when there was to be found mingled with and constituting a 
part of our circulating media of exchange much paper money issued 
by state banks. A number of these institutions had failed financially, 
while the notes issued by many others circulated at less than the 
declared face value. To guard against payment with the depreciated 
bank notes it became the custom of creditors to include in obligations 
owing them a clause requiring payment in gold coin. The validity 
and enforceability of such clauses was upheld in Bronson v. Rodes, 
7 Wall. 229, 19 L. ed. 141 (U. S. 1868). See also, Butler v. Hor- 
witz, 7 Wall. 258, 19 L. ed. 149 (U. S. 1868) ; Dewing v. Sears, 11 
Wall. 379, 20 L,. ed. 189 (U. S. 1870); Trebilcock v. Wilson, 12 
Wall. 687, 20 L. ed. 460 (U. S. 1871). The Legal Tender Acts, 12 
Stat. L. 345, 532, 709, which declared United States notes to be 
legal tender for the payment of all debts except duties on imports and 
interest on the public debt, had been enacted in 1862 and 1863. The 
effect of the foregoing decisions was to exclude “gold clause” debts 
from the provisions of the Legal Tender Acts, the constitutionality of 
which was upheld in Knox v. Lee, 12 Wall. 457, 20 L. ed. 287 (U. S. 
1870) and Juilliard v. Greenman, 110 U. S. 421, 28 L. ed. 204 (U. S. 
1884). 

The cases previously cited, along with Veazie Bank v. Fenno, 8 
Wall. 533, 19 L. ed. 482 (U. S. 1869) and Ling Su Fan v. United 
States, 218 U. S. 302, 31 Sup. Ct. 21, 54 L. ed. 1049 (1910) con- 
stitute the pronouncements of the Supreme Court’s interpretation of 
the power of Congress over the currency, in so far as they go. That 
the limits of this power of Congress have never been exactly deter- 
mined is evident. The instant case is a further recognition of that 
power, extending beyond the limits hitherto recognized. The court, 
however, enunciated no new principle as it has long been a recognized 
rule of constitutional interpretation that Congress, while functioning 
within the legitimate scope of its powers and authority, may abrogate, 
indirectly, private contracts which are repugnant to the exercise of its 
admitted power. New York v. United States, 257 U.S. 591, 42 Sup. 
Ct. 239, 66 L. ed. 385 (1922); Calhoun v. Massie, 253 U. S. 170, 40 
Sup. Ct. 474, 64 L. ed. 843 (1920); Philadelphia M. & B. R. R. v. 
Schubert, 224 U. S. 603, 32 Sup. Ct. 589, 56 L. ed. 911 (1911); 
Louisville & Nashville R. R. Co. v. Mottley, 219 U. S. 467, 31 Sup. 
Ct. 265, 55 L. ed. 297 (1911); Knox v. Lee, supra. Such abrogation 
is regarded as incidental to the functioning of acts of Congress en- 
acted within a legitimate sphere and not as an action directed against 
the contracts which suffer as a result of the legislation. 
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In the case concerning the gold certificates the court went no further 
than to recognize the power of Congress to conserve the gold resources 
of the nation, as an incident of its currency power, by withdrawing 
gold from circulation and prohibiting its exportation. No constitu- 
tional question was decided. 

Although, in the opinion of the court in the Norman case, it was 
said that the gold clause involved there was not a contract for pay- 
ment of gold as a commodity, but for payment of money, that is, dol- 
lars, and was intended as a protection against payment of less value 
than that prescribed; and in the Nortz case, it was said that the gold 
certificates were not warehouse receipts or contracts for a certain 
quantity of gold, as a commodity, but contracts calling for dollars, 
there is no similar expression to be found in the interpretation by 
the court of the import of the gold clause contained in the government 
bonds. The court says that the promise was intended to afford pro- 
tection against loss and to assure the holder that he would not suffer 
loss through depreciation in the medium of payment. Did the court 
mean depreciation in the value or depreciation in the quantity of the 
medium of payment? It said nothing of value in this connection. 
In view of the holding of the court in this case, however, is it an un- 
reasonable interpretation that, in this instance, the clause must be car- 
ried out by the Government to the letter of its contract? That is, it 
is bound to perform by delivering the promised amount of gold, in 
other words, the Government gold clause is a commodity contract. 

The court supports its decision by a lengthy quotation from Lynch 
v. United States, 292 U. S. 571, 54 Sup. Ct. 840, 78 L. ed. 1474 
(1934), to the effect that Congress is without power to abrogate the 
contracts of the United States. The court failed, however, to include 
the qualification placed upon the decision in that case. War Risk 
Insurance contracts were involved and the court held that, “the due 
process clause prohibits the United States from annulling them, un- 
less the action taken falls within the Federal police power or some 
other paramount power.” It would seem that the power to control 
the currency is a paramount power. Knox v. Lee, supra, 532. 

Under the acts of Congress of May 6, 1882, 22 Srar. L. 58 and 
July 5, 1884, 23 Star. L. 115, enacted to carry into effect a treaty 
concluded with China, Chinese alien laborers returning to China for 
a visit were issued certificates as evidence of their right to return to 
and reénter the United States. By the Act of October 1, 1888, 25 
Strat. L. 504, outstanding certificates in the hands of Chinese who 
had not yet returned to the United States were declared void and 
those Chinese who held such certificates were declared excluded from 
the United States. The Government thereby violated its contracts 
made with these aliens and they were denied the exercise of a vested 
right. The Supreme Court, however, held that Congress by exer- 
cising its sovereign power over immigration could validly repudiate 
its promise to the aliens affected. The Chinese Exclusion Case, Chae 
Chan Ping v. United States, 130 U. S. 581, 9 Sup. Ct. 623, 32 L. ed. 
1068 (1889). Is this holding consistent with that of the court in 
the case of the Government “gold clause” bond in which it declared 
that contracts of the Government are inviolable ? Se 
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Haseas Corpus—EXTENT OF REVIEW—JURISDICTION OF UNITED 
States SUPREME CourT WHERE REMEDY IN STaTE Not Ex- 
HAUSTED.—Thomas Mooney, imprisoned on conviction of murder, 
filed in the Supreme Court of the United States a petition for an 
original writ of habeas corpus on the ground that the prosecution de- 
liberately and knowingly introduced perjured testimony at the murder 
trial and suppressed evidence which would have impeached and re- 
futed it as such. Petitioner alleges a violation of due process for 
which the writ ought to issue. Respondent demurred. Held, that 
(1) where petitioner is held under state commitment the Supreme 
Court of the United States will not issue an original writ of habeas 
corpus until recourse has been had to whatever remedy remains open 
in the state courts; (2) the prerogative writ of habeas corpus is 
still available to petitioner in the California courts. Mooney v. Holo- 
han, Warden of San Quentin Penitentiary, 2 U. S. Law Week 463 
(U. S. 1935). 


For a discussion of the power of the federal courts to issue an orig- 
inal writ of habeas corpus and the circumstances under which such 
a writ may be issued, see (1935) 3 Geo. Was. L. Rev. 253. In this 
connection also see Urquhart v. Brown, 205 U. S. 179, 27 Sup. Ct. 
459, 51 L. ed. 760 (1907) and Davis v. Burke, 179 U. S. 399, 21 
Sup. Ct. 210, 45 L. ed. 249 (1900). B. B. G. 


PATENTS—INFRINGEMENT SUITS—DEFENSES — UNCLEAN HANDs 
—MISREPRESENTATIONS BY PATENTEE’S AGENTS As To SCoPE oF AD- 
jupicaTion.—After the affirmance of an interlocutory decree grant- 
ing an injunction and an accounting, and holding the Aronson patent, 
No. 1,673,727, for a lighter, valid and infringed the court permitted 
appellant to file an amended answer. The amended answer set forth 
allegations of inequitable conduct by the appellee in misrepresenting 
to the trade, including appellant’s customers, the scope and effect of 
the decision rendered by this court. The alleged misrepresentations 
were made in a “campaign for damages” against infringers. They 
led some of the customers to believe that the decree covered all auto- 
matic lighters whereas in fact certain types did not infringe. The 
campaign included circulars, advertisements in trade papers, and rep- 
resentations made by appellee’s salesmen. The representations by the 
salesmen were alone in clearly misstating the scope of the decree. 
These misstatements were not definitely shown to have been made 
with the knowledge of the appellee. Held, that since the master is 
liable for the torts of his agents, committed within the real or ap- 
parent scope of his authority, this inequitable conduct, after the decree 
of validity and infringement, is sufficient to deprive the appellee of its 
injunction and the accounting order to determine damages. Art 
Metal Works, Inc., v. Abraham and Straus, Inc., 70 F. (2d) 641 
(C. C. A. 2d, 1934). 


The decision is based on the familiar maxim that he who comes 
into equity must come with clean hands. Keystone Driller Co. v. 
General Excavator Co., 290 U. S. 240, 54 Sup. Ct. 146, 78 L. ed. 293 
(1933). The maxim applies not only to conduct prior to filing of the 
bill “ the complainant must keep his hands clean until the final de- 
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cree. Little v. Cunningham, 116 Mo. App. 545, 92 S. W. 734 (1906) ; 
Pfender v. Pfender, 105 N. J. Eq. 247, 147 Atl. 911 (1930); Gluck 
v. Rynda Development Co., 103 N. J. L. 487, 135 Atl. 917 (1927). 
Deliberate misstatements by a patentee as to the extent of the pro- 
tection to which he is entitled and threats to bring suit, when made in 
bad faith, constitute inequitable conduct. American Ball Co. v. Fed- 
eral Cartridge Corporation, 70 F. (2d) 579 (C. C. A. 8th, 1934) ; 
Maytag Co. v. Meadows Mfg. Co., 35 F. (2d) 403 (C. C. A. 7th, 
1929); Adriance, Platt & Co. v. National Harrow Co. et al., 12i 
Fed. 827, 58 C. C. A. 163 (C. C. A. 2d, 1903). Cf. Alliance Securi- 
ties Co. v. De Vilbis Mfg. Co., 41 F. (2d) 668 (C. C. A. 6th, 1930). 
They therefore deprive him of the right to protection by a court of 
equity. See Panay Horizontal Show Jar Co. v. Aridor Co., 292 Fed. 
858 (C. C. A. 7th, 1923). Contra: Trico Products Corp. v. E. A. 
Laboratories, Inc., 49 F. (2d) 404 (E. D. N. Y. 1931). Cf. Oil 
Conservation Engineering Co. v. Brooks Engineering Co., 52 F. (2d) 
783 (C. C. A. 6th, 1931); Vurtwe v. Creamery Package Mfg. Co., 
179 Fed. 115, 102 C. C. A. 413 (C. C. A. 8th, 1910) ; Bassick Mfg. 
Co. v. Adams Grease Gun Corporation, 26 F. (2d) 722 (S. D. N. Y. 
1928). This is particularly true where he uses the name of the courts 
as authority for his statements. See Gerosa v. Apco Mfg. Co., 299 
Fed. 19 (C. C. A. Ist, 1924). Cf. Eclipse Mach. Co. v. J. H. Spe- 
cialty Mfg. Co., 4 F. Supp. 306 (E. D. N. Y. 1933); Ironclad Mfg. 
Co. v. Sugar Loaf Dairy Co., 140 Fed. 108 (C. C. S. D. N. Y. 1905). 
When the patentee is guilty of such inequitable conduct, after the de- 
cree of validity and infringement, it is sufficient to deprive him of his 
injunction and the accounting order to determine damages. See De 
Forest Radio Telephone & Telegraph Corporation v. Radio Corpora- 
tion of America, 4 F. (2d) 134 (Del. 1925) ; Asbestos Shingle, Slate 
& Sheathing Co. v. H. W. Johns-Manville Co., 189 Fed. 611, (S. D. 
N. Y. 1911). Cf. H. W. Peters Co. v. MacDonald, 72 F. (2d) 670 
(C. C. A. 2d, 1934). 

The clean hands doctrine, however, is uniformly subject to the con- 
dition that the misconduct, to deprive a complainant of his remedy, 
must be willful. Valley Smokeless Coal Co. v. Manufacturers Water 
Co., 302 Pa. 232, 153 Atl. 327 (1930) ; Comstock v. Thompson, 286 
Pa. 457, 133 Atl. 638 (1926) ; Journal Plaza Holding Co. v. J. H. L. 
Co., Inc., 107 N. J. Eq. 14, 152 Atl. 14 (1930). A party entirely 
innocent is not barred from relief because of the misconduct of others. 
Cuba Colony Co. v. Kirby, 149 Mich. 453, 112 N. W. 1133 (1907) ; 
Slocum v. Slocum, 74 N. Y. S. 447, 37 Misc. 143 (1902). Further- 
more, the doctine does not recognize mere imputations of guilt based 
on technical theories of agency. Todd Protectograph Co. v. Hedman 
Mfg. Co., 254 Fed. 829 (N. D. Ill. 1919); Associated Press v. In- 
ternational News Service, 240 Fed. 983 (S. D. N. Y. 1917); Vulcan 
Detinning Co. v. American Can Co., 72 N. J. Eq. 387, 67 Atl. 339, 
12L. R. A. (N. 8S.) 102 (1907). 


The dissenting opinion pointed out that whether or not the evidence 
was sufficient to show willful misconduct on the part of the appellee 
was a question of fact. It objected most strongly, however, to the 
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basing of the decision on the theory of imputation derived from the 


law of agency. This objection appears to be well founded in prece- 
dent. H. B. L. 


P. W. A.—MunicripaL CorporATIONS—CONTRACTS—INDEBTED- 
NESS — LIMITATIONS ON — SpEcIAL Funp Doctrine. — The state 
brings the proceedings in quo warranto to test the constitutionality of 
a contract between Kansas City, Kansas and the Federal Government. 
Under the terms of the contract, an undeveloped part of the municipal 
wharf is to be leased for $10 per annum to the Federal Administrator 
of Public Works as Trustee for the United States. The city, relying 
on the Special Session Laws of 1933 (R. S. 1933 Supp. 13-1238 
et seq.) which authorize the issuance of public improvement bonds 
payable solely from income derived therefrom, agrees to issue and the 
government to purchase bonds and to expend the money so obtained, 
together with a Federal grant of not more than 30% of the cost, in 
improvements of the wharf. Prior to the purchase of the bonds, 
however, the city is to sublease the wharf from the trustee for $25,000 
per annum, and in addition turn over all income derived from the 
facilities of the wharf after its completion. This income is to be 
used for maintenance and to apply on the bonded indebtedness. The 
contract further provides that the bonds and the financial condition 
of the borrower must be approved by the representative of the Fed- 
eral government, and that the city will procure “a letter from the 
governor of the state stating that if in the judgment of the adminis- 
trator it may be advisable to enact legislation to empower the bor- 
rower to issue the bonds or to remedy any defects, illegalities or 
irregularities in the proceedings of the borrower relative to the is- 
suance thereof or to validate the same, said governor will recommend 
and codperate in the enactment of such legislation.” Held, that the 
Special Session Laws are constitutional in authorizing the issuance of 
improvement bonds payable solely from the derived revenue; but the 
$25,000 annual rental under the sublease is not authorized by the 
Special Session Laws because it would be payable from the general 
income of the city. To pay the $25,000 a special tax must be levied 
and no provision is made therefor. State, ex rel. Boynton v. Kansas 
City, 140 Kan. 471, 37 P. (2d) 18 (1934). 

The court in the instant case held that the Special Session Laws 
were constitutional in authorizing cities to issue revenue bonds, but 
the parties must look only to the income, derived from the property 
constructed with the bond money, for the discharge of the debt. 
When the property is the sole security, there is no need to levy taxes 
to pay for the bonds and the indebtedness of the city is not increased, 
thus §5 of Art. 12 of the State Constitution against the abuse of the 
power of taxation by cities is not violated. This decision is an applica- 
tion of the Special Fund Doctrine, that obligations payable solely 
from a special fund derived from the revenues of the enterprise for 
which such obligations are issued, do not constitute a bond or debt 
within the meaning of the constitutional limitation. See (1934) 3 
Gro. WasH. L. Rev. 122. In that note which discussed the case of 
Tranter v. Allegheny County Authority, 316 Pa. 65, 173 Atl. 289 
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(1934), the bonds were issued by an “Authority” which was a device 
created to take advantage of loans from the Public Works Adminis- 
tration. The contract under consideration in the instant case is an- 
other attempted device of the states to secure the benefit of such loans. 

The principal case is in accord with the decisions of the first group 
of cases under the Special Fund Doctrine. See Thomas v. McHugh, 
256 N. W. 763 (N. D. 1934) (electric plant); State v. City of 
Mobile, 155 So. 873 (Ala. 1934) (purchase of wharf from state and 
improvements thereon); Stewart v. City of De Land, 158 So. 300 
(Fla. 1934) (water works); Park v. Greenwood County, 176 S. E. 
870 (S. C. 1934) (electric plant). Even when a fixed sum, regard- 
less of the revenue derived from the project; was pledged by the 
city, the bonds have been held valid. See Johnson v. City of Dermott 
and Parker v. City of Little Rock, 75 S. W. (2d) 243 (Ark. 1934). 
Other courts have declared that bonds are valid when payable solely 
from the revenue, even though, in the event the revenue is insuff- 
cient to pay both the bonds and the cost of operation, maintenance, 
etc., of the plant, the city guarantees payment of the latter. State ex 
rel. City of Hannibal v. Smith, 74 S. W. (2d) 367 (Mo. 1934) 
(bridge). Cf. Tranter v. Allegheny County Authority, supra. Bonds 
have also been adjudged not to be within the limitation of indebted- 
ness despite the fact that the entire revenue of a public utility, already 
owned and operated by the city, was pledged as security. Snodgrass 
v. City of Pocahontas, 75 S. W. (2d) 223 (Ark. 1934) (water 
works) ; Freeman v. Jones, 75 S. W. (2d) 226 (Ark. 1934) (sewer 
system); Downen v. McLaughlin, 75 S. W. (2d) 227 (Ark. 1934) 
(sewer system). 

Other courts have been very strict, where elections were required 
by state statutes before revenue bonds could be issued, in insisting 
upon exact compliance with such laws. State ex rel. City of Blue 
Springs v. McWilliams, 74 S. W. (2d) 363 (Mo. 1934) (water 
works) ; cf. Wooding v. Leigh, 177 S. E. 310 (Va. 1934) (hydro- 
electric plant). It has been held, however, that in voting on a bond 
issue, where certain provisions of the state constitution were not 
called to the attention of the voters, nevertheless, they had construc- 
tive notice thereof and the election was proper. McDonald v. City 
of Lexington, 253 Ky. 585, 69 S. W. (2d) 1065 (1934). 

In so far as the contract in the Kansas City case applies strictly to 
the Special Fund Doctrine the court held that it is constitutional, 
but refused to stretch that theory to enable the city to extend its 
power to issue revenue bonds payable both from the income from the 
wharf and from an annual rental paid by the city. The $25,000 
would be an obligation of the city and thereby increase its indebted- 
ness. A contract, similar in this respect, was held invalid where the 
city sought to erect a hospital with funds borrowed from the Public 
Works Administration which were secured by issuing revenue bonds, 
pledging the revenue from the hospital and $5,000 per annum from 
the city. The court said that a municipal debt was created and the 
limitation on indebtedness exceeded. Warden v. City of Grafton, 
176 S. E. 706 (W. Va. 1934). 
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In the instant case the court held that under Art. 11, § 4 of the 
State Constitution a special tax must be levied to permit payment of 
the $25,000 per annum rental. This is in accord with the majority 
view in the interpretation of similar provisions. Town of Swiss v. 
United States Nat. Bank, 196 Wis. 171, 218 N. W. 842 (1928); 
cf. Ohlinger v. Maidencreek Township, Berks Co., 312 Pa. 289, 167 
Atl. 882 (1933). A sinking fund, set up for payment of a bond 
issue, could not be diverted for another purpose. See City of New- 
port v. McLane, 77 S. W. (2d) 27 (Ky. 1934). <A contract, made 
without previous appropriation to support it, is void. Le Barron v. 
City of Harvard, 257 N. W. 261 (Neb. 1934). 

In its concluding statement the court said, “The court has not over- 
looked those features of the contract which are susceptible of an 
interpretation that the governing body of Kansas City agrees to 
abdicate, in part, the discretionary powers vested in it for the welfare 
of the municipality, and agrees in advance to be guided and directed 
in vital matters of public concern by a representative of the national 
government. Such a policy, if given judicial countenance, will be a 
considerable departure from the policy of home rule, which has 
hitherto been regarded as a sine qua non of Kansas municipal gov- 
ernment.” While the court did not actually base its decision on this 
consideration, it evidently affected the result. The conditions as to 
employment under the National Industrial Recovery Act, which were 
embodied in this contract and referred to by the court, have been held 


constitutional. Missouri Utilities Co. v. City of California, Mo., 


8 F. Supp. 455 (W. D. Mo. 1934). See (1935) 3 Gro. Wasu. L. 
Rev. 218. K. A. M. 
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ADMINISTRATIVE LEGISLATION AND ADJUDICATION. By Frederick 
F. Blachly and Miriam E. Oatman. Washington, D. C. The 
Brookings Institute. 1934. pp. xv, 296. $3.00. 


The need for a general critical study of Administrative bodies in 
the United States has been acute for some time. This book attempts 
to present an evaluation and critique of all the various aspects of the 
Federal Administration from the point of view of a lawyer-adminis- 
trator. The work is too short (289 short pages of text.) It presents 
brief surveys in a paragraph or two of each of the major Federal 
Administrative Agencies and purports to use these surveys as the 
basis for analytical treatment of the nature of Administrative tribu- 
nals. The reader is bewildered by the audacity of the skimming 
technique. Nearly inevitable are the chapter conclusions that, after 
all, these agencies present such a variety of types and are so numerous 
as to defy any attempts at rational classification. In addition to the 
fragmentary pictures of these administrative bodies there are notes 
containing references to descriptive and technical articles which sug- 
gest, though perhaps this inference is unfair, at best secondary 
sources of information on the part of the authors. 

There is a chapter on Controls and Remedies which is a bewildering 
survey of the different forms of judicial procedure available for the 
purpose of reviewing administrative decisions. The very complex 
material has been condensed into a chapter of 23 pages; and the 
citations of cases and statutes are at best merely formal, with little 
indication as to what point is illustrated and no informative excerpts 
from either case or statute. 

In its more theoretical passages the book has a greater utility and 
appeal. The opening chapters contain somewhat abstract elementary 
studies of different types of administration, with an occasional illus- 
tration picked at random from different Federal agencies. For the 
beginner these elementary propositions should be of help unless they 
are too numerous. They suggest largely creations ad hoc, without 
any universal application or fundamental structure. The concluding 
chapters present an analysis of the advantages and disadvantages of 
the present system, if it may be called such, of Federal Administra- 
tion. The writers then present their concept of the proper methods 
of reform to be adopted in order to obtain their desideratum, which 
approximates some vague model taken from Continental European 
systems. Particularly do they object to the present fusion of quasi- 
legislative, quasi-judicial and sometimes even quasi-executive powers 
in what we find now as the usual form of “Administrative power.” 
Taking a suggestion made at one time in the frequent attempts to 
revive support for the NRA, they advocate that the Separation of 
Powers doctrine of American Constitutional Law be used to separate 
the different phases of Administration; the President assisted by 
departmental advisory boards should proclaim all quasi-legislative 
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regulations as he does now under the Flexible Tariff Act; the present 
departments and bureaus of the Administration should apply and 
administer the laws found in the statutes or in the President’s procla- 
mations as above; and a series of Administrative judicial tribunals 
with the independence and tenure of the regular federal judicial 
bodies should be charged with the duty of exercising any of the 
quasi-judicial functions now assigned to Administrative bodies; if 
necessary, some of these Administrative Courts should be of a purely 
appellate jurisdiction to give uniform standards and direction to the 
various specialized administrative courts. Finally questions of the 
constitutionality of the basic legislation or of any administrative 
action thereunder should be determined by the regular “Constitu- 
tional Courts” of the Federal judicial system as at the present time. 
In this recommendation the authors follow the conclusions of the 
British Commission Report on Minister’s Powers,’ and comments 
on it by Mr. John Willis in his parallel study of British administrative 
agencies.” There is unfortunately no discussion of any of this val- 
uable material nor of the counter attacks of the brilliant Mr. Harold 
J. Laski. The theory behind the authors’ set of reforms is that at 
present the zeal of Administrators frequently leads them to emphasize 
government policy to the exclusion of all else, and thus to sacrifice 
substantial rights of the individuals who have contact or controversy 
with the administration or with one another. By the creation of 
administrative judicial tribunals valuable individual rights will be 
preserved and administration generally will move in a more dignified 
and fitting line of development. Mr. Willis on the other hand 
feels that the English courts have been too zealous in protecting the 
rights of individuals at the price of the efficiency of administrative 
action. The suggestion that regular judicial tribunals alone can 
separate the purely constitutional issues from the mechanics of admin- 
istration in the United States makes one wonder how far the authors 
really know the significance of the Supreme Court decisions on 
reviews of Administrative action challenged as unconstitutional. At 
times one feels there is merely repetitious statement of a single 
undigested idea, for the authors’ own presentation of the chaos of the 
present system of judicial review by Federal Courts should make 
them hesitate when they come to the bold assumption as to the 
practical separability of constitutional issues from administrative 
merits. This difficulty is especially great in the vital cases of review 
of the agencies regulating business, industry and public service com- 
panies, which are from the economic and social point of view the 
most important aspects of present-day administrative action. 

The attempt to include many of the agencies of the New Deal 
legislation gives to the book a sense of timeliness, but the lack of 
detail makes one distrust the opinions of the authors as to the desira- 
bility of all the different types of control, both the well established 
and the new. When they make general legal statements their con- 


1 Report of the Committee on Ministers’ Powers, Cmd. 4060. Presented by 
the Lord Chancellor to Parliament in April, 1932. 

2Wiuis; THE PARLIAMENTARY Powers oF ENGLISH GOVERNMENT DeE- 
PARTMENTS. Cambridge, Mass. 1933. 
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clusions seem generally cautious and correct. Indeed much of the 
criticism of this review is more in sorrow than in anger. Great 
hopes were raised in reading the introduction in the grand manner, 
by the Director of the Brookings Institution. “This volume is the 
fruit of ten years’ study in administration in America and abroad.’’® 
One was prepared for some searching analysis of the problem based 
upon extensive administrative experience. Whereas one finds mostly 
confused analysis or an admission that analysis is useless. Still as 
a new form of presentation this is a welcome book and one may hope 
that its limitations will spur the authors or others to make the neces- 
sary and complete study of Administration in the United States. 
J. F. Davison. 
Washington, D. C. 


3 Introduction, p. ix. 





